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As requested, this memorandum opinion reviews the Point Reyes wilderness
situation as it related to the Johnson Oyster Company 40-year Reservation of Use and
Occupancy which expires in 2011, or might be terminated sooner for cause or other
processes. The Wilderness Act of 1964, and the Point Reyes Wilderness Act of 1976,
provide the guidance for implementation of wilderness within the Seashore and are the
basis for NPS’s obligations to manage the subject land and waters toward conversion of
the potential wilderness areas to wilderness status.

In conjunction with the Seashore authorization Act of 1962, the State of
California, by 1965 legislation (copy attached), conveyed to the United States all of the
right, title and interest of the State in lands one-quarter mile seaward of the mean high

ide. More precisely the Staie oranted “all the tide and submerged lands or other Jands
beneath navigable waters situated within the boundaries of the Point Reyes National
Seashore . . . ” to the United States. Excepted from this grant and reserved to the State
were the “right to fish upon, and all oil, gas and other hydrocarbons in the lands ...
together with the right to explore or prospect . .. ™ within the tidal and submerged lands.
However, these reserved rights were not to be “exercised in such manner as to cause ...
unnecessary pollution of the coastal waters”, and no “well or drilling operations of any
kind shall be conducted upon the surface of such lands.”

On October 18, 1976, the Point Reyes Wilderness Act designated 25,370 acres as
wilderness, and 8003 acres as potential wilderness. Public Law 94-544, Oct. 18, 1976.
The area designated as potential wilderness (2811 acres) for area 2 of three areas



included the waters of the Drakes Estero and the adjoining inter-tidal land and upon
which Johnson Oyster Farm operates a commercial oyster business.' (map attached)

This Congressional designation of the wilderness and potential wilderness (see
the House and Senate discussions of the legislation in the Congressional Record -copy
attached) was made notwithstanding a September 8, 1976 letter written by John Kyl,
Assistant Secretary of the Interior, to James A. Haley, Chairman of the Committee on
Interior and Insular Affairs wherein he stated the Department’s position on the Point
Reyes Wilderness Act. While DOI was largely supportive of the Act, Mr. Kyl’s letter
said that the Department did not recommend the inclusion of the tidelands extending one-
quarter mile offshore within the boundaries of Point Reyes, as granted by the State of
California as potential wilderness. According to the Kyl’s letter, the State’s retention of
mineral and fishing rights rendered this area “inconsistent with wilderness.” This letter
is the only record in the legislative history that raises this point in the area’s wilderness
and potential wilderness designation. After review of the 1965 State Act, the Wilderness
Act, Point Reyes Wilderness Act, case law and present day NPS Directors’orders and
Management Policies, it is the view of this office that the remarks in the Kyl letter are not
only inaccurate but overridden by the Congressional action, as explained below.

The 1965 State Act is very limited in its two reservations of rights, i.e., public
right to fish and severely restricted mineral exploration access, i.e., no surface
disturbance of any kind. Both reservations would not conflict with the Secretary
converting the potential water area and shore land wilderness acres into designated
wildemess. Further, notwithstanding the Departments’ letter, the Congress ultimately
designated 25,370 wilderness and 8000 potential wilderness acres which exceeded the
acreage recommended by the Administration. This reflects that Congress did not heed
Mr. Kyl’s recommendation and conclusions and enacted its preferred wilderness act.

Addressing the potential wilderness lands and water, the House Report 94-1680,
accompanying the eventually enacted Bill (HR 8002) states that it was its intent that there
be “efforts to steadily continue to remove all obstacles to the eventual conversion of
these lands and waters to wilderness status.” (copy attached) The designations are
implemented by the Park Service’s 2001 Management Policies on wilderness which state
that “[I]n the process of determining suitability, lands will not be excluded solely because
of existing rights or privileges (e.g., mineral exploration and development, commercial

1. It is noted that the State continues to issue to Johnson Oyster Company commercial allotments
in Drakes Estero which seem to be in conflict with the 1965 State legislative grant and 1976
Congressional mandate to convert the bays of the Estero into wilderness status. On the other hand, the
continued public fishing in the Estero is consistent with the State legislative grant and the conversion to
wilderness status.
Further, since the United States owns the tide and submerged lands in Drakes Estero, it clearly

follows that permission of NPS is appropriate for commercial activities taking place on those granted
lands.



operations...”)* Further, the Park Service’s Management Policies clearly state that the
Park Service must make decisions regarding the management of potential wilderness
even though some activities may temporarily detract from its wilderness character. The
Park Service is to manage potential wilderness as wilderness to the extent that existing
non-conforming conditions allow. The Park Service is also required to actively seek to
remove from potential wilderess the temporary, non-conforming conditions that
preclude wilderness designation. 6.3.1. Wilderness Resource Management, General
Policy. (selected excerpts attached)

Hence, the Park Service is mandated by the Wilderness Act, the Point Reyes
Wilderness Act and its Management Policies to convert potential wilderness, i.e., the

Johnson Oyster Company tract and the adjoining Estero, to wilderness status as soon as
the non conforming use can be eliminated. *

Ralph &. Mihan

2. See the District Court ruling that past commercial activities, in this case timber harvesting, do not

preclude an area’s wilderness designation. Minnesota Public Interest Research Group v. Butz, 401 F. Supp.
1276, 1329 (1975)

3. The status of the Johnson Oyster Company will be addressed in a separate document.



o
&

6.1 General Statement
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The National Park Service will manage wilderness areas for
the use and enjoyment of the American people in such a
manner as will leave them unimpaired for future use and
enjoyment as wilderness. Management will include the
protection of these areas, the preservation of their wilderness
character, and the gathering and dissernination of information
regarding their use and enjoyment as wilderness. The public
purpose of wilderness in the national parks includes the
preservation of wilderness character and wilderness resources
in an unimpaired condition, as well as for the purposes of
recreational, scenic, scientific, education, conservation, and
historical use.

The policies contained in this chapter are supplemented by
Director’s Order #41: Wilderness Preservation and Manage-
ment; and by Reference Manual 4, which accompanies the
Director’s Order. Those documents should be referred to for
more detailed information on the topics covered in this chapter.

6.2 ldentification and Designation of the Wilderness
Resource

The National Park Service will use the following wilderness
study process to consider National Park Service areas for
inclusion within the congressionally designated national
wilderness preservation systern.

6.2.1 Assessment of Wilderness Suitability or Non-suitability
All lands administered by the National Park Service, including
new units or additions to existing units since 1964, will be
evaluated for their suitability for inclusion within the national
wilderness preservation system. Additionally, lands that were
originally assessed as non-suitable for wilderness because of a
non-conforming or incompatible uses must be re-evaluated if
the non-conforming uses have been terminated or removed.

A wilderness suitability assessment will consist of a brief
memorandum, from the regional director to the Director, that
makes a managerial determination as to the suitability of the
park lands for wilderness designation. The assessment must
be completed no later than one year after the establishment
of the park or the acquisition of new lands.

For existing parks in which wilderness suitability determina-
tions have never been undertaken, the superintendent must
complete the suitability assessment within one year of the
effective date of this edition of NPS Management Policies.
Also, for parks with land originally determined to be unsuit-
able, but where a non-conforming use has been terminated
or removed, a reevaluation must be conducted within one
year of the time in which the non-conforming use is termi-
nated or removed.

6.2.1.1 Primary Suitability Criteria

National Park Service lands will be considered suitable for
wilderness if they are at least 5000 acres or of sufficient size
to make practicable their preservation and use in an unim-
paired condition, and if they possess the following characteris-
tics (as identified in the Wilderness Act):

= The earth and its community of life are untrammeled by
humans, where humans are visitors and do not remain;

m The area is undeveloped and retains its primeval character
and influence, without permanent improvements or human
habitation;

u The area generally appears to have been affected
primarily by the forces of nature, with the imprint of
humans’ work substantially unnoticeable;

» The area is protected and managed so as to preserve its
natural conditions; and

n The area offers outstanding opportunities for solitude or
a primitive and unconfined type of recreation.

6.2.1.2 Additional Considerations in Determining
Suitability

In addition to the primary suitability criteria, there are other
considerations that should be taken into account in determin-
ing suitability:

u A wilderness area may contain significant ecoiogical,~
geological, or other features of scientific, educational,
scenic, or historical value, although it does not need these
things to be considered suitable for wilderness designation.

m Lands that have been logged, farmed, grazed, mined,
or @@otherwise utilized in ways not involving extensive
development or alteration of the tandscape may also be
considered suitable for wilderness designation if, at the time
of assessment, the effects of these activities are substantially
unnoticeable or their wilderness character could be
maintained or restored through appropriate management
actions.

® An area will not be excluded from a determination of
wilderness suitability solely because established or proposed
management practices require the use of tools, equipment,
Or structures, if those practices are necessary to meet
minimum requirements for the administration of the area
as wilderness.

w In the process of determining wilderness suitability, lands
will not be excluded solely because of existing rights or
privileges (c.g., mineral _exploration and development,
commercial operations, agricultural development, grazing,
or stock driveways). If the National Park Service deter-
mines that these lands possess wilderness character, they
may be included in the suitability determination so that they
can be considered for designation as wilderness
or potential wilderness.

= Lands containing aboveground utility lines will normally
not be considered as suitable for wilderness designation,
but they can be considered as suitable for “potential”
wilderness designation if there is a long-term intent to
remove the lines. Although relocation outside wilderness is
preferable, areas containing underground utility lines may
be included if the area otherwise qualifies as wilderness and
the maintenance of the utility line, including use of mech-
anized and motorized equipment, is administered under
minimum requirement procedures identified in the park’s
wilderness management plan. No new utility lines may be
instailed in wilderness, and existing utility lines may not be
extended or enlarged except as may be allowed pursuant to
section 1106 of ANILCA (16 USC 1133(c)).



m Historic features that are primary attractions for park
visitors will generally not be recommended as suitable for
wilderness designation. However, an area that attracts
visitors primarily for the enjoyment of solitude and
unconfined recreation in a primitive setting may also
contain cultural resource features and still be included in
wilderness. Historic trails may serve and be maintained as
part of the wilderness trail system, as identified and
coordinated within an approved wilderness management
plan and the park’s cultural resource plan. Structures of
historical significance need not be deleted from wilderness
area proposals. A recommendation may be made to include
a historic structure in wilderness if (1) the structure would
be only a minor feature of the total wilderness proposal;
and (2) the structure will remain in its historic state,
without development.

s Overflights do not make an area unsuitable for wilderness
designation. The nature and extent of any overflight
impacts, and the extent to which the impacts can be
mitigated, would need to be addressed in subsequent
wilderness studies.

6.2.1.3 The Assessment Process

The Service will involve the public in the wilderness suitability
assessment process through notification of its intentions to con-
duct the assessment and publication of its determination, either
as “suitable” or as “nonsuitable” for further wilderness study.
Notification will include the issuance of news releases to local
and regional newspapers, and the publication of a final suitabil-
ity determination in the Federal Register. The final determina-
tion of an area’s suitability, or nonsuitability, as wilderness must
be approved by the Director before publication of the final suit-
ability determination in the Federal Register. For areas deter-
mined to be non-suitable for wilderness designation, the wilder-
ness preservation provisions in the National Park Service
Management Policies are no longer applicable.

6.2.2 Wiiderness Studies -

Lands and waters found to possess the characteristics and val-
ues of wilderness, as defined i the Wilderness Act and deter-
mined suitable pursuant to the wilderness suitability assess-
ment, will be formally studied to develop the recommendation
to Congress for wilderness designation. The National Park
Service will continue to undertake wilderness studies of all
lands that have been determined to be suitable as a result of
the wilderness suitability assessment. Also, studies will be
made of lands for which subsequent legislation directs that
wilderness studies be completed.

Wilderness studies will be supported by appropriate documen-
tation of compliance with NEPA and NHPA. The Council on
Environmental Quality requires environmental impact state-
ments for wilderness studies that will result in recommenda-
tions for designations (i.e., proposals for legislation to desig-
nate as wilderness).

6.2.2.1 Potential Wilderness

A wilderness study may identify lands that are surrounded by
or adjacent to lands proposed for wilderness designation but
that do not themselves qualify for immediate designation due
to temporary, non-conforming, or incompatible conditions.
The wilderness recommendation forwarded to the Congress
by the President may identify these lands as “potential”

wilderness for future designation as wilderness when the non-
conforming use has been removed or eliminated. If so author-
ized by Congress, these potential wilderness areas will become
designated wilderness upon the Secretary’s determination,
published in the Federal Register, that they have finally met
the qualifications for designation by the cessation or termina-
tion of the non-conforming use.

6.2.2.2 Proposed Wilderness

The findings and conclusions of a formal wilderness study
will be forwarded from the Director to the Department of the
Interior (Assistant Secretary’s Office) as “proposed” wilder-
ness. The proposed wilderness recommendation will identify
park lands that are being recommended for immediate wilder-
ness designation, as well as any other lands identified as
“potential” wilderness.

6.2,3 Recommended Wilderness

The Secretary of the Interior is responsible for recommending
to the President those lands under his/her jurisdiction that
qualify for inclusion within the national wilderness preserva-
tion system. The Secretary performs this function through the
Assistant Secretary’s Office by reviewing NPS proposed
wilderness and either approving or revising the proposal. The
final result is forwarded by the Secretary of the Interior to the
President for his consideration. The President is then responsi-
ble for transmitting to both houses of Congress his recom-
mendations with respect to wilderness designation. These rec-
ommendations must be accompanied by maps and boundary
descriptions. The National Park Service will track the status
in Congress of the wilderness designation process.

6.2.4 Designated Wilderness

After the President’s formal transmittal of the Secretary's
wilderness recommendation to the Congress, Congress consid-
ers the President’s recommendation, and may subsequently
enact the legislation needed to include the area within the
national wilderness preservation system as “designated” and/or
“potential” Wilderness. The National Park Service will assist
the Department and Congress in this process as requested.

6.3 Wilderness Resource Management

6.3.1 General Policy

For the purposes of applying these policies, the term “wilder-
ness” will include the categories of suitable, study, proposed,
recommended, and designated wilderness. Potential wilderness
may be a subset of any of these five categories. The policies
apply regardless of category.

In addition to managing these areas for the preservation of the
physical wilderness resources, planning for these areas must
ensure that the wilderness character is likewise preserved. This
policy will be applied to all planning documents affecting
wilderness.

The National Park Service will take no action that would
diminish the wilderness suitability of an area possessing wilder-
ness characteristics until the legislative process of wilderness
designation has been completed. Until that time, management
decisions pertaining to lands qualifying as wilderness will be
made in expectation of eventual wilderness designation. This
policy also applies to potential wilderness, requiring it to be
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