August 31, 2011

Honorable Ken Salazar

Secretary, Department of the Interior
1849 C Street N.W.

Washington, D.C. 20240

Re: Fulfilling the promise to all Americans for a marine wilderness at Point Reyes National
Seashore

Dear Secretary Salazar,

We write to encourage you and the staff at the National Park Service to fulfill the intent of
the legislative history at Point Reyes National Seashore and designate Drakes Estero as a marine
wilderness next year. In doing so, you will preserve and respect the years of public involvement that
led to this landmark compromise at the Seashore through the 1976 Point Reyes Wilderness Act,
while creating the West Coast’s first and only marine wilderness. This is a mark of good public
policy that will be treasured by generations to come.

We write from different perspectives — vice-chairwoman of the former Federal Advisory
Commission for the Seashore, former Secretary of Resources for the State of California, and citizen
activists who led efforts to protect the Marin and Sonoma coastal landscapes — yet we share the
same viewpoint: the public and Congress have always intended for Drakes Estero to receive full
Wilderness protections in 2012 when the existing oyster company’s non-renewable rights expire.
Additionally, Congress provided the Secretary of the Interior with legal authority to designate full
Wilderness protections without requiring Congressional or Presidential approval. The action needed
for Drakes Estero to receive its intended full Wilderness protections is to simply publish the notice
in the federal register.

For nearly 40 years, the owners of this Seashore and wilderness area — the American public
— have been waiting for the commercial oyster rights to expire, thus triggering the fulfillment of the
promise of a protected marine wilderness. In 2005, a new business proprietor bought the remaining
7 years of operating rights from the original owner, who was reducing production of oysters in
anticipation of the 2012 deadline. Prior to purchasing, the new owner, the Drakes Bay Oyster
Company, was provided a legal memorandum from the Department of the Interior Solicitor
outlining why law and policy required the end of oyster operations in 2012.

We strongly disagree with continuing efforts by the company to revise history and attack
employees at the National Park Service and California Coastal Commission. In addition to the
attacks, the company has a history of violating state and federal permits, as noted in the Coastal
Commission’s letter to Senator Jeff Bingaman (attached), and has failed to pay fines for operating
within established harbor seal protection areas.

Most recently, three former California legislators wrote you a letter offering a wholly new
interpretation of laws from more than 30 years ago, asking you to reverse a deliberate
Congressional action that set aside this ecological treasure for preservation in perpetuity. In the
attached documents, we explain in detail why their letter ignores the plain language of the long-



standing laws and policies directing the National Park Service to take all necessary steps to ensure
Drakes Estero receives wilderness protection in 2012. As such, their letter should be disregarded.
To highlight the numerous errors in their letter, we have provided a summary of three errors below.

First, the letter ignores the 1962 enabling legislation that created the Seashore “to save and
preserve, for the purposes of public recreation, benefit, and inspiration” a portion of the nation’s
diminishing seashore. 16 USC 459c. The enabling legislation further mandated the Secretary to
manage the lands “without impairment of its natural values . . . and supportive of the maximum
protection, restoration, and preservation of the natural environment within the area.” 16 USC
459c¢-6. Operating a private, commercial, extractive business in a national park designated
wilderness area does not meet this national park protection and preservation standard.

Second, the letter discounts the House Report associated with this wilderness, and fails to
mention the Senate Report. The House Committee Report stated “as is well established it is the
intention that those lands and waters designated as potential wilderness additions will be
essentially managed as wilderness, to the extent possible, with efforts to steadily continue to remove
all obstacles to the eventual conversion of these lands and waters to wilderness status.”

The Senate Committee Report stated “National Park Service wilderness proposals have embodied
the concept of “potential wilderness addition” as a category of lands which are essentially of
wilderness character, but retain sufficient non-conforming structures, activities, uses or private
rights so as to preclude immediate wilderness classification. It is intended that such lands will
automatically be designated as wilderness by the Secretary by publication of notice to that effect in
the Federal Register when the non-conforming structures, activities, uses or private rights are
terminated.” It was as clear in 1976 as it is now — the oyster operation could continue its non-
conforming use status until its terminable rights ended, at which time the Secretary would file a
notice in the Federal Register designating it as full wilderness.

Third, the letter asserts the oyster company is protected by State of California jurisdiction and
retained rights, but fails to admit that three State of California agencies — the Department of Fish
and Game, the California Coastal Commission, and the State Lands Commission — all have rejected
those claims, even stating they are “legally incorrect.”

During the 2010 scoping period for the Drakes Bay Oyster Company Special Use Permit
Environmental Impact Statement on this issue, 77% of the public comments from across the country
asked you to uphold the wilderness designation for Drakes Estero. The thousands of people
supporting wilderness for Drakes Estero recognize how exceedingly important our public lands and
wilderness are for our health, renewal, ability to experience solitude, and as a sanctuary for wildlife.
Public lands advocates do not want to see this jewel in our National Park compromised for a
private, commercial extractive enterprise that is incompatible with wilderness values.

Please do not let the West Coast’s only designated marine wilderness be subject to political
whim. We respectfully offer the attached materials that present overwhelming evidence of 1) the
legislative intent that Drakes Estero receive full Wilderness designation once the forty-year
Reservation of Use and Occupancy expires on November 30, 2012, 2) the oyster company’s history
of permit violations, 3) the National Park Service’s primary management authority in the estero, and
4) the strong public support for marine wilderness protection in 2012.



We urge you to stand strong against this attack on the Wilderness Act, and would be forever
grateful for your support of Wilderness in Drakes Estero on December 1, 2012.

Respectfully yours,

Fgg— T g

Amy Meyer
Vice-Chair, former Federal Advisory Commission for GGNRA and
Point Reyes National Seashore, 1974-2002

Huey Johnson
State of California Resources Secretary, 1978-1982
Founder of The Trust for Public Land and the Grand Canyon Trust

Aansby §ripn—
Marty Griffin

Co-founder of Audubon Canyon Ranch and the Environmental Forum of Marin
Author of "Saving the Marin-Sonoma Coast"

2 fetorTom—

Bill Kortum
Chairman, California Coastal Alliance, 1971-1972 (110 organizations supporting Prop 20 that
created the California Coastal Commission)

Enclosed attachments:

=

Legal analysis of Point Reyes Wilderness

2. California Coastal Commission letter to Senate Energy and Natural Resources Chairman
Jeff Bingaman outlining history of violations by Drakes Bay Oyster Company

3. Letters from 3 State of California agencies confirming National Park Service has primary
management jurisdiction of oyster operations in Drakes Estero

4. Marin Independent-Journal article outlining public support for marine wilderness protection
in 2012

5. Op-Ed from Amy Meyer, Vice-Chair of former Federal Advisory Commission for Seashore



Attachment #1

Legal Analysis of Point Reyes Wilderness

Exhibits to Analysis:

http://savedrakesbay.org/uploads/Drakes Estero Legal Analysis Attachments.pdf



http://savedrakesbay.org/uploads/Drakes_Estero_Legal_Analysis_Attachments.pdf

Contact:

Neal Desai

National Parks Conservation Association
415.989.9921 x20

ndesai@npca.org

DRAKES ESTERO

Legal Analysis on Wilderness Designation

Site Description

Point Reyes National Seashore (“PRNS”), a popular visitor destination, was established
in 1962 to “save and preserve [the area], for purposes of public recreation, benefit and
inspiration.” 16 U.S.C. 459c et seq. The variety of habitats and the unique geology of the park
provide a home for over 45 percent of North American avian species, almost 18 percent of
California’s plant species, and 38 threatened and endangered species.

PRNS includes Drakes Estero, a shallow tidal estuary created as a drowned river valley,
submerged by an ancient river on a small block of granitic-based crust of the Pacific Plate. See
http://www.nps.gov/pore/parkmgmt/upload/planning drakesestero superlatives 060302.pdf (last
accessed June 18, 2008). Seagrass beds and tidal mud flats are the most widespread habitat types
in the estuary, followed by salt marsh and rock intertidal areas. The large mudflats and extensive
eelgrass beds in Drakes Estero are home to numerous invertebrates and serve as foraging and
breeding grounds for many birds, fish and pinnipeds. Id. The Estero is home to one of the
largest harbor seal populations in California. Id. Collectively, the harbor seal colonies on the
Point Reyes coast represent approximately 20 percent of the California population, and of those
colonies, Drakes Estero is one of the primary pupping sites.

History of Wilderness Designation

In 1972, NPS purchased approximately five acres of land along the banks of Drakes
Estero from the then owner, Johnson’s Oyster Company, subject to a terminable reservation of a
right to use and occupy (“RUQ”) the property, which provided:

[A] terminable right to use and occupy the above-described
property . . . for a period of 40 years . . . Upon expiration of the
reserved term, a special use permit may be issued for the continued
occupancy of the property . . . provided, however, that such permit
. .. for continued use will be issued in accordance with National
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Park Service regulations in effect at the time the reservation
expires.

See Exhibit C to Grant Deed conveying property to United States, § 11 (Exhibit 1) (emphasis
added).

In 1976, portions of PRNS were designated as wilderness under the Point Reyes
Wilderness Act of 1976. 16 U.S.C. § 1132. The Congressional Record discussion of the
authorizing legislation noted that the intent of the legislation, H.R. 8002, was to protect and
manage the wilderness “in as pure a condition as possible—completely free from the evidences
of any works or mechanisms of civilization.” See Congressional Record, Vol. 122, p. 33621
(Exhibit 2). The portion of PRNS containing the operations of Johnson’s Oyster Company, due
to its temporary nonconforming use, was designated “potential wilderness,” a subdesignation of
wilderness. Potential wilderness remains as such until all nonconforming uses are eliminated.
See H.R. Rep. No. 94-1357, at 7 (1976) (Exhibit 3). When this is the case, potential wilderness
automatically becomes wilderness upon the Secretary of the Interior’s publication in the Federal
Register of a statement that all nonconforming uses have been eliminated. See Pub. L. No. 94-
567, § 3 (Oct. 20, 1976); see also H.R. Rep. No. 94-1357, at 7 (1976) (Exhibit 4). Addressing
the potential wilderness lands and water, House Report 94-1680, accompanying H.R. 8002,
states that it was the intent of the legislation that there be “efforts to steadily continue to remove
all obstacles to the eventual conversion of these lands and waters to wilderness status.” See H.R.
Rep. No. 94-1680, at 3 (1976) (Exhibit 5).

Congress passed House Bill 8002, which designated portions of PRNS as a wilderness
area and designated the land and waters upon which Johnson’s Oyster Company operated as
“potential wilderness.” Congress heard testimony regarding the presence of the oyster company
and its non-conforming use in the Estero. See, generally, Exhibit 6 (Hearing Before The
Subcommittee on Parks and Recreation of the Committee on Interior and Insular Affairs,
February 5 and 9, Mar. 2, 1976). By designating Drakes Estero as potential wilderness,
Congress signified that, even though Johnson’s Oyster Company had an existing RUO, the
commercial enterprise should be removed from the Estero in a determinable time (i.e., when its
RUO expired), thus gaining full wilderness status. Congress clearly intended that all of the areas
in PRNS designated as wilderness, including Drakes Estero, should be treated as wilderness
and did not exclude Johnson’s Oyster Company from the consequences of that designation.

In January 2005, DBOC purchased the property and business from Johnson, subject to
and with full knowledge of the RUO. Presumably, DBOC priced into its bid for the property the
termination of the RUO.

The Mandate of the Wilderness Act

In order to continue operation after the expiration of the RUO, DBOC must obtain a
special use permit for the commercial use of designated wilderness areas. However, granting
such a permit would be contrary to the Wilderness Act. Congress passed the Wilderness Act in
1964, with the explicit statutory purpose to “assure that an increasing population, accompanied
by expanding settlement and growing mechanization, does not occupy and modify all areas
within the United States and its possessions, leaving no lands designated for preservation and
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protection in their natural condition.” 16 U.S.C. § 1131(a). Congress thereby expressed support
for the principle that wilderness has value to society that requires conservation and preservation.

The mandate of the Wilderness Act is to preserve wilderness in its natural condition.
High Sierra Hikers Ass’n v. Blackwell, 390 F.3d 630, 648 (9th Cir. 2004). In section 1131(a),
the Act states, “and [wilderness areas] shall be administered for the use and enjoyment of the
American people in such a manner as will leave them unimpaired for future use and enjoyment
as wilderness, and so as to provide for the protection of these areas, the preservation of their
wilderness character.” (Emphasis added.) The Act stresses the importance of wilderness areas
as places for the public to enjoy, but simultaneously restricts their use in any way that would
impair their future use as wilderness. High Sierra Hikers Ass’n, 390 F.3d at 648. The
responsibility of the administering agency is reiterated in Section 1133(b), in which the
administering agency is charged with preserving the wilderness character of the wilderness area.
Id. (holding that Forest Service renewals of special use permits for commercial packstock
operators is outside Forest Service statutory discretion, given, inter alia, mandate of Wilderness
Act). The Wilderness Act mandates apply to all federally owned land designated as wilderness,
and the area so designated continues to be managed by the agency having jurisdiction over the
area before the designation.

The Wilderness Act specifically prohibits motorized equipment and structures within any
designated wilderness area. This includes even structures that have historic value. See, e.g.,
Olympic Park Associates v. Mainella, 2005 WL 1871114 (D. Wash. 2005). In Olympic Park, the
court considered whether the repair and maintenance of wilderness shelters, which were eligible
for inclusion in the National Historical Register, was “necessary to meet minimum requirements
for the administration of the area for the purpose of this chapter.” The Olympic Park court
determined that, to the extent the Wilderness Act seeks to preserve historical values, the
reference is to the historical values of the natural environment, not to the structures placed there
by man. Id. at *6; see also High Sierra Hikers Ass’n v. United States Forest Service, 436 F.
Supp. 2d 1117, 1136 (E.D. Cal. 2006) (holding that Forest Service’s planned repair, maintenance
and operation of dams in wilderness area to enhance downstream flows and thus enhance fishing
was categorically impermissible under the Wilderness Act).

The Continued Presence Of DBOC Is A Prohibited Commercial Use of Land Designated As
Wilderness And Would Thus Violate The Wilderness Act

The Wilderness Act also generally prohibits commercial enterprises in wilderness areas.
16 U.S.C. § 1133(c) (“Except as specifically provided for in this chapter, and subject to existing
private rights, there shall be no commercial enterprise . . . within any wilderness area designated
by this chapter”); see also Alaska Wildlife Alliance v. Jensen, 108 F.3d 1065 (9th Cir. 1997)
(holding that the Wilderness Act provisions statutorily prohibited commercial fishing in Glacier
Bay National Park’s designated wilderness areas). There are some few exceptions, such as for
measures to control fire, insects and disease; mineral prospecting if carried on in a manner
compatible with the preservation of the wilderness environment; water resources development
activities if authorized by the President; and commercial services to the extent necessary for
recreational or other wilderness purpose. 16 U.S.C. § 1133(d). Even within these exceptions,
however, commercial enterprises are prohibited where the purpose of the enterprise is to benefit
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commerce. See, e.g., Sierra Club v. Lyng, 662 F. Supp. 40 (D.D.C. 1987) (holding that Secretary
of Agriculture’s insect control program was conducted solely to aid outside adjacent property
interests, not to further wilderness interests or wilderness policy).

The continued presence of DBOC on land designated as wilderness would violate the
language, purpose and structure of the Wilderness Act. See, e.g., Wilderness Society v. United
States Fish & Wildlife Service, 353 F.3d 1051, 1061-64 (9th Cir. 2003) (analyzing a sockeye
salmon enhancement project in terms of the language, purpose and structure of the Wilderness
Act, and concluding that the project, which benefited a commercial enterprise located outside of
wilderness boundaries, was impermissible under the Wilderness Act). The language of the
Wilderness Act prohibits commercial enterprises in the wilderness area, with the limited
exceptions as noted above. Although the Wilderness Act does not define the term “commercial
enterprise,” the common-sense meaning of the statute’s words determine whether it is
ambiguous. See U.S. v. Iverson, 162 F.3d 1015, 1022 (9th Cir. 1998). Webster’s defines
“enterprise” to mean “a project or undertaking.” Webster’s Ninth New Collegiate Dictionary
415 (1985). Webster’s defines “commercial” as “occupied with or engaged in commerce or
work intended for commerce; of or relating to commerce.” Id at 264-65; see also The
Wilderness Society v. United States Fish & Wildlife Service, 353 F.3d 1051, 1061 (9th Cir.
2003). The American Heritage Dictionary of the English Language provides a strikingly similar
definition, viewing “commercial” as meaning “of or relating to commerce, engaged in
commerce, involved in work that is intended for the mass market.” American Heritage
Dictionary of the English Language 371 (4th ed. 2000). Black’s Law Dictionary adds that
“commercial” may be defined as “relates to or is connected with trade and traffic or commerce in
general; is occupied with business or commerce.” Black’s Law Dictionary 270 (6th ed. 1990).
These definitions suggest that a commercial enterprise is a project or undertaking of or relating
to commerce. The Wilderness Society, 353 F.3d at 1061. Thus, using the common sense
meaning of the words, DBOC is a commercial enterprise under the Wilderness Act. The plain
language of the statute prohibits its continued operation.

The presence of a commercial enterprise on wilderness land also subverts the purpose of
the Wilderness Act. The Act’s declaration of policy states as a goal the “preservation and
protection” of wilderness lands “in their natural condition,” so as to “leave them unimpaired for
future use and enjoyment as wilderness and so as to provide for the protection of these areas,
[and] the preservation of their wilderness character.” 16 U.S.C. § 1131(a). The Wilderness Act
further defines “wilderness,” in part, as “an area where the earth and its community of life are
untrammeled by man.” Id. § 1131(c). These statutory declarations show a mandate of
preservation for wilderness and the essential purpose to keep commerce out of it. Here, the
continued operation of DBOC would squarely place the activities of a commercial enterprise in a
protected wilderness, contrary to the purpose of the Wilderness Act.

The structure of the relevant provisions of the Wilderness Act also demonstrates that
DBOC is prohibited from continuing its commercial enterprise in a designated wilderness area.
The Wilderness Act’s opening section first sets forth the Act’s broad mandate to protect the
forests, waters and creatures of the wilderness in their natural, untrammeled state. 16 U.S.C.

§ 1131. Section 1133, devoted to the use of wilderness areas, contains a subsection entitled
“[p]Jrohibition provisions.” Id. § 1133(c). Among these provisions is a broad prohibition on the
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operation of all commercial enterprise within a designated wilderness, except as “specifically
provided for in this Act.” Id. The following subsection of the Act enumerates “special
provisions,” including exceptions to this prohibition. /d. § 1133(d). This statutory structure,
with prohibitions including an express bar on commercial enterprise within wilderness, limited
by specific and express exceptions, shows a clear Congressional intent to enforce the prohibition
against “commercial enterprise” when the specified exceptions are not present. See United
States v. Smith, 499 U.S. 160, 167 (1991) (“Where Congress explicitly enumerates certain
exceptions to a general prohibition, additional exceptions are not to be implied, in the absence of
evidence of a contrary legislative intent.”), quoting Andrus v. Glover Constr. Co., 446 U.S. 608,
616-17 (1980); Far West Fed. Bank, S.B. v. Director, Office of Thrift Supervision, 951 F.2d
1093, 1097 (9th Cir. 1991) (“[ W]hen Congress explicitly enumerates exceptions to a general
scheme, exceptions not explicitly made should not be implied, absent evidence of contrary
legislative intent.”).

There is no exception for commercial enterprises such as DBOC even if such an
enterprise has a benign purpose and minimally intrusive impact. Courts have held that even
minimally intrusive commercial enterprises are prohibited in designated wilderness. For
example, in The Wilderness Society v. United States Fish & Wildlife Service, 353 F.3d 1051 (9th
Cir. 2003), the Fish & Wildlife Service (“FWS”) granted a permit for sockeye salmon
enhancement, permitting the introduction of hatchery-reared salmon fry into a lake located
within a designated wilderness in the Kenai National Wildlife Refuge. Plaintiffs asserted that the
permit violated the Wilderness Act by offending its mandate to preserve the “natural conditions”
that are a part of the “wilderness character” of the wilderness and by sanctioning an
impermissible “commercial enterprise” within a designated wilderness area. The court noted
that the project had a benign purpose and modest impact on wilderness. The court also noted
that the Enhancement Project had positive aims. But because commercial fishermen benefited
from the Project, the court held that the Enhancement Project was a project relating to commerce
which was prohibited by the Wilderness Act. Id. at 1067 (“In light of the clear statutory
mandate, the Wilderness Act requires that the lands and waters duly designated as wilderness
must be left untouched, untrammeled, and unaltered by commerce”); see also High Sierra Hikers
Ass’n v. United States Forest Service, 436 F. Supp. 2d 1117, 1137 (E.D. Cal. 2006) (holding that
even unobtrusive structures that are harmonious with the natural environment are impermissible
under the Wilderness Act). In PRNS itself, minimally intrusive telephone poles have been
removed from potential wilderness lands in Muddy Hollow, Abbotts Lagoon and the Limantour
Area, in order to “fully comply with congressional direction,” changing the designation of these
lands from potential wilderness to wilderness. See Fed. Reg., Vol. 64, No. 222, p. 63057 (Nov.
18, 1999) (Exhibit 8).

The language, purpose and structure of the Wilderness Act support the conclusion that
Congress spoke clearly to preclude commercial enterprise in the designated wilderness,
regardless of the form of commercial activity, and regardless of whether it involves minimal
intrusion on wilderness values. Whatever else might be permissibly done within wilderness in
extraordinary circumstances for purposes relating to conservation or preservation of the
wilderness, it is “quite clear” that conduct with the primary purpose and effect to aid commercial
enterprise cannot be countenanced. The Wilderness Society v. United States Fish & Wildlife
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Service, 353 F.3d 1051, 1069 (2003). Therefore, the NPS does not have the discretion to grant a
special use permit to DBOC to continue its operations in this designated wilderness area.

The Land Presently Used By DBOC Has Been Designated By Congress As “Potential
Wilderness”- A Status That Prohibits The NPS From Issuing A Special Use Permit To Allow
DBOC To Continue Operations

The existence of an RUO is not the same as the granting of a permit for commercial use.
The first is a reservation of rights by the grantor, and was a pre-existing use at the time of the
original designation. That use had an agreed-upon expiration date, which is the reason that the
area was called “potential wilderness.” A special use permit is not the extension of a preexisting
use, but the continuation of a commercial use in an area that was intended to become wilderness.

The “Potential Wilderness” Designation Requires Removal of Nonconforming Uses

The land and waters on which DBOC operates have been designated by statute as
wilderness. Public Law No. 94-544, section 1, states as follows:

[T]he following lands within the Point Reyes National Seashore
are hereby designated as wilderness, and shall be administered by
the Secretary of the Interior in accordance with the applicable
provisions of the Wilderness Act: those lands comprising twenty-
five thousand three hundred and seventy acres, and potential
wilderness additions comprising eight thousand and three acres,
depicted on a map entitled “Wilderness Plan, Point Reyes National
Seashore,” . . . to be known as the Point Reyes Wilderness.

Pub. L. No. 94-544, § 1, 90 Stat. 2515 (Oct. 18, 1976) (emphasis added). Within the designation
of “wilderness” is the subdesignation of “potential wilderness.” The term “potential wilderness”
is not defined by statute. The term was aptly explained, however, by Gary Everhardt, Director of
the NPS, at a hearing on wilderness designations. Mr. Everhardt explained that the NPS’
wilderness recommendations contained areas termed “potential wilderness” because they involve
“lands [that] are presently unqualified but will within a determinable time qualify [for full
wilderness designation], [and] a special provision is included in the legislative proposal giving
the Secretary of the Interior the authority to designate the land as wilderness when he determines
it qualifies.” Hearing Before The Subcommittee on Parks and Recreation of the Committee on
Interior and Insular Affairs, February 5 and 9, Mar. 2, 1976, at 18 (emphasis added) (Exhibit 6).
Drakes Estero exemplifies this understanding of “potential wilderness” because the
nonconforming use that existed at the time the area was designated wilderness—the oyster farm
operation—was scheduled to cease “within a determinable time” i.e., when the RUO expired in
2012.

The legislative history of the wilderness designation at PRNS further illustrates
Congress’ intent that, by designating potential wilderness additions as wilderness, it was
requiring removal of non-conforming uses. The House Committee report on H.R. 8002 (which
became the Point Reyes Wilderness Act) demonstrates Congress’ intent that potential wilderness
areas in PRNS be treated as wilderness, and that non-conforming uses steadily be removed:
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As is well established, it is the intention that those lands and waters
designed as potential wilderness additions will be essentially
managed as wilderness, to the extent possible, with efforts to
steadily continue to remove all obstacles to the eventual
conversion of these lands and waters to wilderness status.

H.R. Rep. No. 94-1680, at 3 (1976) (Exhibit 5).

Similarly, the Senate Committee Report on H.R. 13160 (enacted as Public Law No. 94-
567), designating certain lands within the NPS as wilderness, explains:

National Park Service wilderness proposals have embodied the
concept of “potential wilderness addition” as a category of lands
which are essentially of wilderness character, but retain sufficient
non-conforming structures, activities, uses or private rights so as to
preclude immediate wilderness classification. It is intended that
such lands will automatically be designated as wilderness by the
Secretary by publication of notice to that effect in the Federal
Register when the non-conforming structures, activities, uses or
private rights are terminated.

Senate Report No. 94-1357 at 3 (Sept. 29, 1976) (Exhibit 3). The Senate Committee Report
further confirms Congress’ intent that the 8,003 acres of potential wilderness in PRNS will
“automatically gain wilderness status when the Federal government gains full title to these lands,
and when certain non-conforming uses and/or structures are eliminated.” Id. at 7.

By designating the 8,003 acres of PRNS as “potential wilderness additions” to be
administered as wilderness under the Wilderness Act, Congress indicated that the potential
wilderness areas were to become full wilderness upon the anticipated cessation of all uses
inconsistent with the wilderness designation. Congress further provided a mechanism by which
potential wilderness would become wilderness without the need for further Congressional
designation:

All lands which represent potential wilderness additions, upon
publication in the Federal Register of a notice by the Secretary of
the Interior that all uses thereon prohibited by the Wilderness Act
have ceased, shall thereby be designated wilderness.

Pub. L. No. 94-567, § 3.

When Congress determined that Drakes Estero should be designated as wilderness and
specifically classified it as potential wilderness, Congress clearly intended that the NPS eliminate
any temporary, nonconforming uses so that the designated area would reach full wilderness
status. In light of the clear statutory language and legislative history, it would be contrary to
Congressional intent to permit oyster operations in the Estero after the RUO expires.



Page 8

NPS May Not Issue A Special Use Permit For Continuing DBOC Operations

NPS may issue “special use” permits for certain types of commercial operations within
wilderness areas. DBOC is not a use for which NPS issues permits and DBOC is not eligible to
receive such a permit.

The NPS is authorized to issue special use permits for “commercial services” pursuant to
the Wilderness Act to the extent “necessary for activities which are proper for realizing the
recreational or other wilderness purposes of the areas.” 16 U.S.C. 1133(d)(5); see also High
Sierra Hikers Ass’n, 390 F.3d 639 (“A special use permit is the legal instrument by which the
Forest Service authorizes commercial services.””). Moreover, special use permits for commercial
services have been granted by the administering agency when specifically authorized in the
Wilderness Act or subsequent amendments. See, e.g., Friends of the Boundary Waters
Wilderness v. Dombeck, 164 F.3d 1115, 1121-22 (8th Cir. 1999) (upholding Forest Service’s
authority to grant special use permit to commercial towboats towing camping gear, boats,
supplies and campers, where the Wilderness Act directed the Secretary of Agriculture to develop
and implement quotas for use of motorboats). There is no legal precedent for granting a special
use permit to a commercial enterprise that is not necessary for realizing the recreational or other
wilderness purposes of the area, where specific provisions for doing so do not exist in the
Wilderness Act. See, e.g., The Wilderness Society v. United States Fish & Wildlife Service, 353
F.3d 1051 (9th Cir. 2003) (holding that Congress in the Wilderness Act “spoke clearly” to
prohibit commercial enterprise in designated wilderness areas). Here, DBOC utilizes structures,
including processing facilities and oyster racks. DBOC also uses motorized equipment to
harvest oysters and clams. DBOC is furthermore a commercial enterprise operating in a
designated wilderness area. Therefore, the NPS does not have the authority to grant DBOC a
special use permit.

Conclusion

The NPS is mandated by the 1964 Wilderness Act and the 1976 Point Reyes Wilderness
Act to convert potential wilderness to wilderness status as soon as the nonconforming use can be
eliminated. The RUO allows DBOC to operate its commercial enterprise, but expires in 2012.
Upon expiration of the RUO, there is no legal basis for permitting DBOC to continue its
operations.
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California Coastal Commission letter to Senate Energy and
Natural Resources Chairman Jeff Bingaman outlining history of
violations by Drakes Bay Oyster Company



STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

September 17, 2009

Honorable Jeff Bingaman

Chair, Senate Energy and Natural Resources Committee
703 Hart Senate Office Building

US Senate

Washington DC, 20510

Dear Chairman Bingaman:

| have been asked by several members of the public to write in connection with
the proposed rider to the National Parks Service appropriation that would
specifically require an extension for ten years of an exclusive lease to the Drakes
Bay Oyster Company (DBOC) located in Drake’s Estero within the Point Reyes
National Seashore. Obviously, whether such a legislative intervention on behalf
of a single commercial operator within a designated potential wilderness area of
a National Park is good public policy is a matter for the Congress to decide.

Our concern is that as you deliberate on the proposed rider, you are aware of the
regulatory compliance issues relating to this commercial operation pursuant to
California’s Coastal Act. This operation has a history of State regulatory
compliance problems under both the prior owner/operator as well as the current
lessee-permittee. | have enclosed a November 29, 2007, Commission staff
report prepared in connection with an enforcement action taken pursuant to the
California Coastal Act that sets forth the background and then current legal
status of various uses DBOC had undertaken without benefit of required State
permits. | also enclose a copy of a recent letter sent to DBOC notifying the
Company that it is not in compliance with some of the provisions of the
Commission’s Cease and Desist Order approved pursuant to its staff
recommendation on December 12, 2007. Such failure to comply has now
necessitated additional enforcement action by the Commission.

In addition to our concerns about ongoing non-compliance with the Commission’s
previous law enforcement order, we note that the DBOC currently does not have
a required coastal development permit for the facility, in its entirety,
notwithstanding the fact we have been diligent and accommodating in an effort to
bring this operation into compliance with State law. It seems to us that before the
Congress bestows a valuable benefit on the DBOC by extending its right to
continue its commercial operation for ten years beyond the current required
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expiration date of 2012, it would be prudent to ensure that the beneficiary of such
special treatment be required to comply with all State regulatory requirements.

If you or your staff have any questions, please contact me (415 904-5202) or
Cassidy Teufel (415 904-5200). We appreciate your consideration of our
concerns.

Sincerely,

A

PETER DOUGLAS
Executive Director

cc: The Honorable Dianne Feinstein
The Honorable Barbara Boxer
Enclosures:

1. Coastal Commission’'s November 29, 2007, Staff Report and
Recommendation for Cease and Desist Order

2.| Coastal Commission’s September 16, 2009, Letter to Drakes Bay Oyster
Company
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STATE OF CALIFORNIA—NATURAL RESQURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE (415} 504. 5200

FAX (415) 904- 5400

TDD (415) 597-5885

SENT BY REGULAR AND CERTIFIED MAIL
No. 7006 2760 0005 5883 7044

September 16, 2009

Mr. Kevin Lunny

Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937

RE: Compliance with Consent Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster
Company)

Dear Mr. Lunny:

I am writing concerning compliance with the Coastal Commission’s Consent Cease and Desist
Order No. CCC-07-CD-11 {the Order), which was issued to Drakes Bay Oyster Company
(DBOC) on December 12, 2007. As you know, the Order contains a number of terms and
conditions, and it has come to our attention that you are out of compliance with one or more of
these terms and conditions, as described below.

1. Completion of Coastal Development Permit (CDP) Application. Section 5.2 of the
Order requires, within 120 days from the date of issuance of a National Park Service (NPS)
Special Use Permit for the operations on the property, submittal to the Coastal Commission
(Commission) of all materials which are required to complete Coastal Development Permit
(CDP) application No. 2-06-003. The NPS Special Use Permit was issued on April 22, 2008,
therefore, all materials required to complete your CDP application should have been submitted
no later than August 20, 2008, which was more than a year ago.

As noted in a June 10, 2009 letter sent to you from Cassidy Teufel of our staff, your CDP
application is still incomplete; there are a number of outstanding items requested in letters to you
from Commission staff dated February 22, 2006, May 8, 2006, and September 17, 2008. Since
your application is still incomplete, you are out of compliance with Section 5.2 of the Order.

Section 17.0 of the Order, Compliance Obligation, states that failure to comply with any term or
condition of the Order, including any deadline contained in the Order, will constitute a violation
of the Order and shall result in Respondent being liable for stipulated penalties in the amount of
$250 per day per violation. Thus, staff could assess substantial stipulated penalties
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{(approximately $100,000) for your fajlure to meet the deadline imposed by Section 5.2 of the
Order. ' '

In addition, our Energy and Ocean Resources Division has indicated that staff wishes to have
your CDP application heard at the December 2009 Commission hearing. Thus, to allow
adequate time for preparation of a staff recommendation, all materials necessary to complete the
CDP application must be received in our office by October 5, 2009.

2. Cultivation of Manila clams. Section 3.2.8 of the Order requires that cultivation of
Manila clams shall only occur where currently cultivated in the “cultivation area” defined in
Section 3.2.11 of the Order, Section 3.2.11 of the Order states that all cultivation shall be
confined to areas which are currently included in the Department of Fish and Game (DFG) lease
numbers M438-01 and M438-02. Section 7.0 of the Order requires full compliance with the
terms and conditions of any Commission or NPS permit, and also with all applicable laws and
regulations.

Commission staff has confirmed that Manila clams are currently being cultivated outside the
designated one-acre clam area specified in the DFG Mariculture Lease Number M438-02. We

- understand that in August of 1993, the Johnson Oyster Company requested a modification of
DFG Opyster Allotment Number M438-01 which would have allowed them to cuitivate Manila
clams within this area. We also understand that in October of 1993, the Fish and Game
Commission instead approved a modification of DFG Mariculture Lease Number M438-02 that
allowed the cultivation of Manila clams within this one-acre lease. We further understand that in
June of 2007, at your request, the Fish and Game Commission was set to consider a modification
of DFG Oyster Allotment Number M438-01 to add Manila clams and several other species of
shellfish to the list of species able to grown for mariculture purposes in this area. Prior to the
Fish and Game Commission’s consideration of this modification, it was removed from the
agenda at your request.

Although the circumstances underlying the Fish and Game Commission’s decision regarding the
Johnson Qyster Company’s request in 1993 are unclear, it is apparent that you had the
opportunity to legally modify DFG lease Oyster Allotment Number M438-01 several years ago.
Despite declining to carry out this legal change, you have undertaken the cultivation of Manila
clams in DFG Oyster Allotment Number M438-01, an area specified in the DFG lease which “is
for the sole purpose of cultivating Pacific oyster (Crassostrea gigas), and European flat oyster
(Ostrea edulis).” We have been in contact with DFG staff about this matter and it is our
understanding that they will be working with you to resolve the current issues of compliance
with your existing DFG leases. However, until this matter is resolved, you are out of compliance
with Sections 3.2.8, 3.2.11, and 7.0 of the Order.

3. Thermal Discharges and Seawater Use. Section 3.1.3 of the Order states that measures
shall be adopted to minimize the facility’s intake and use of seawater, including the use of a
seawater collection and re-circulation system in the grow-out room. It is not clear that such
required measures have been adopted. Please describe in writing what measures have been
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adopted to minimize the facility’s intake and use of seawater, and provide documentation of
those measures.

4. Repair of Oyster Racks. Section 3.2.1 of the Order states that construction and/or
placement of any additional offshore agquacuiture racks/cultivation infrastructure is prohibited
until Respondent obtains a coastal development permit. It has been alleged that, without benefit
of a coastal permit, repair work has begun on oyster racks that have been out of production for so
long that eelgrass has re-grown. If repair work has already begun on any oyster racks, that
would constitute a violation of Section 3.2.1 of the Order. Please address this allegation in
writing, and discuss whether oyster rack repair has begun, and, if so, describe such repair in
detail.

Please send us a written response to this letter by QOctober 5, 2009. We appreciate the progress
you have made so far toward compliance with the Consent Order. As we have noted in the past,
we are more than willing to work with you to achieve full compliance with its terms. However,
continued delays undercut this progress and we remind you once again of the legal commitment
to adhere to the deadlines and processes set forth in the Consent Order. In the interest of
resolving all Coastal Act violations expeditiously and in the continuing effort to work
cooperatively with DBOC, we are willing to forego assessing stipulated penalties at this time, but
we continue to reserve the right to collect stipulated penalties in the future for both this and
future issues, should there be continued missed deadlines, additional violations of the terms and
conditions of the Consent Order, or should future deadlines be missed. As you know, moving
quickly towards a permit application and addressing the lack of a permit for your operation is
both legally required, and the original intent of the Consent Order and so we are concerned about
the fact that, almost two years later, this hasn’t been accomplished. We continue to be concerned
about this and would like to work with you to move this process forward quickly.

Thank you for your cooperation. If you have any questions concerning any enforcement matters,
please contact me at 415-904-5269. If you have questions concerning completion of your CDP
application, you may contact Cassidy Teufel at 415-904-5502.

Sincerely,

Jo Ginsberg
Enforcement Analyst

cc:  Cassidy Teufel, CCC, Coastal Program Analyst
Alison Dettmer, CCC, Coastal Program Manager
Lisa Haage, CCC, Chief of Enforcement
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CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE (415) 904- 5200

FAX (415) 904- 5400
TDD (415) 597-5885

SENT BY CERTIFIED AND REGULAR MAIL
Certification Number 7006 2760 0005 5883 7037

December 7, 2009

Mr. Kevin Lunny

Drakes Bay Oyster Company

17300 Sir Francis Drake Blvd.
 Inverness, CA 94937

RE: Compliance with Consent Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster
Company)

Dear Mr. Lunny:

I am writing concerning compliance with the Coastal Commission’s Consent Cease and Desist
Order No. CCC-07-CD-11 (Consent Order)2 which was issued to Drakes Bay Oyster Company
(DBOC) on December 12, 2007.

In a letter dated September 16, 2009, we indicated that you were out of compliance with
Sections 3.2.8 and 3.2.11 of the Consent Order. Section 3.2.8 of the Consent Order requires that
‘cultivation of Manila clams shall only occur in the “cultivation area” defined in Section 3.2.11 of
the Consent Order. Section 3.2.11 of the Consent Order requires that all cultivation shall be
confined to areas which are currently identified in the Department of Fish and Game (DFG)
Mariculture Lease numbers M438-01 and M438-02. We further indicated that Commission staff
had confirmed that Manila clams were currently being cultivated outside the designated one-acre
shellfish aquaculture lease area specified in the DFG Mariculture Lease Number M438-02, in
violation of the Consent Order.

In response to our letter, you indicated to Cassidy Teufel of our Energy, Ocean Resources and
Federal Consistency Division that the clams would be moved from their present location into the
designated one-acre shellfish aquaculture lease area. Mr. Teufel has informed me that you
confirmed in an email that the clams were moved on October 19, 2009. However, it has come to
our attention that the clams were actually not moved into the designated one-acre shellfish
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aquaculture lease area but, rather, into one of the two areas specifically designated for harbor
seal protection (the smaller of the two), and in which all of your boats, personnel, and any
structures and materials owned or used by you were to be excluded under the explicit
requirements of the Consent Order. This fact was confirmed by Mr. Teufel, who conducted a
site visit on December 7, 2009. This violates a number of sections of the Consent Order, as
described below. Since you spoke on October 18, 2009 with Alison Dettmer, Deputy Director,
and indicated that you intended to comply with the Consent Order and move the Manila clams to
the designated lease area, and that you were hiring a surveyor for this purpose, we are perplexed
as to how it came about that the clams were moved instead into a harbor seal protection area, in
direct contradiction with the Consent Order s terms. We welcome a written explanation as to
how this could have occurred.

A. Vioiations of the Consent Order

1. Section 3.2.6, Harbor Seal Protection Areas. Section 3.2.6 of the Consent Order
requires that all of your boats, personnel, and any structures and materials owned or used by you
shall be prohibited from the harbor seal protection areas defined on the map. As Manila clams
have been moved into a harbor seal protection area, you are in violation of Section 3.2.6 of the
Consent Order. We are particularly concerned about this violation, as by signing the Consent
Order, you agreed to the specific requirements of the Consent Order that established the harbor
seal protection areas, and you were well aware of the location of these harbor seal protection
areas, which were clearly designated on maps that were included with the Consent Order. It is
very disturbing that boats, personnel, structures, and materials for the cultivation of the Manila
clams were brought into a harbor seal protection area that was established specifically to protect
the sensitive resources within it, and it calls into question your ability and commitment to carry
out the resource protection requirements of the Consent Order.

In addition, it concerns us that, if the harbor seal protection area and its protections under the
Consent Order were not honored for such a deliberate act as moving the clam bags that we have
no assurances that there have not also been other less easily observable activities in these areas.

As you know from our prior discussions, and from the discussions in the Staff Report for the
Consent Order, protection of the species in this area has been a paramount and continuing
concern of the Commission. Indeed, this was reflected in a number of the specific provisions of
the Order itself and it is unacceptable that your actions have not complied with these provisions.

2. Section 3.2.8, Non-Oyster Species Area. As noted above, Section 3.2.8 of the Consent
Order requires that cultivation of Manila clams shall only occur where currently cultivated in the

“cultivation area” defined in Section 3.2.11 of the Order. As Manila clams are now occupying a
harbor seal protection area, not the designated one-acre shellfish aquaculture lease area, you are
in violation of Section 3.2.8 of the Consent Order

3. Section 3.2.11, Cultivation Area. As noted above, Section 3.2.11 of the Consent Order
states that all cultivation shall be confined to areas which are currently included in the DFG lease
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numbers M438-01 and M438-02. The area into which Manila clams have been moved is not one
of the DFG lease areas; thus, you are in violation of Section 3.2.11 of the Consent Order.

4. Section 3.2.5, Boat Transit. Section 3.2.5 provides that “boat traffic shall be limited to
established channels that do not violate the protective measures set forth in this Consent Order.”
Obviously, placing cultivation materials which require servicing by boats does not comply with
this section of the Consent Order. Thus, you are in violation of Section 3.2.5 of the Consent
Order.

5. Section 7.0, Compliance with Permits and Applicable Laws. Section 7.0 of the
Consent Order requires full compliance with the terms and conditions of any Commission or
National Park Service (NPS) permit, and also with all applicable laws and regulations. Your
NPS Special Use Permit prohibits all aquacultural cultivation from two designated -harbor seal
protection areas. As you are currently cultivating Manila clams in one of the designated harbor
seal protection areas, you are in violation of Section 7.0 of the Consent Order.

B. Stipulated Penalties.

Section 17.0 of the Consent Order, Compliance Obligation, states that failure to comply with
any term or condition of the Order, including any deadline contained in the Order, will constitute
a violation of the Order and shall result in Respondent being liable for stipulated penalties in the
amount of $250 per day per violation. Since you are in violation of five sections of the Consent
Order, as of today, under the terms of the Consent Order, you are responsible for a stipulated
penalty in the amount of $61,250 for your failure to meet the terms of the Consent Order (five
violations for 49 days, at $250 per day per violation.)

C. Resolution of the Violations of the Consent Order.

To resolve the above described violations to the Consent Order, you must remove the Manila
clams and all equipment and materials from the harbor seal protection area and into the
designated one-acre shellfish aquaculture lease area within thirty days of receipt of this letter,
after receiving approval from the Coastal Commission and the National Park Service of the -
method of removal. Once notified that the clams have been moved, Commission staff will
conduct a site visit to confirm that the clams have been properly moved to the approved
designated area.

You will also need to submit a check in the amount of $61 250, made payable to the Cahforma
Coastal Commission.

Please send us a written response to this letter by December 21, 2009, and indicate when and in
what manner you will move the Manila clams from the harbor seal protection area to the
designated one-acre shellfish aquaculture lease area. Please also submit by this date a check in
the amount of $61,250.
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Please note that in our letter of September 16, 2009 we indicated that in the interest of resolving
all Coastal Act violations expeditiously and in the continuing effort to work cooperatively with
DBOC, we were willing to forego assessing stipulated penalties at that time for the compliance
matters then at issue, but we reserved the right to collect stipulated penalties in the future, should
there be continued missed deadlines, additional violations of the terms and conditions of the
Consent Order, or should future deadlines be missed. In light of your failure to abide by the
terms of the Consent Order, and, in particular, due to the nature of the violations, which have
resulted in the introduction of boats, personnel, structures, and materials into a resource
protection area, we are assessing stipulated penalties at this time for these latest violations.

Failure to meet the above noted deadlines may result in assessment of additional stipulated
penalties, pursuant to Section 17.0 of the Consent Order.

Thank you for your cooperation. If you have any questions concerning any enforcement matters,
please contact me at 415-904-5269. If you have questions concerning completion of your CDP
application, you may contact Cassidy Teufel at 415-904-5502.

~
Sincerelyv,//

T
4

Jo Ginsberg
Enforcement Analyst

cc: Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Cassidy Teufel, CCC, Coastal Program Analyst
Lisa Haage, CCC, Chief of Enforcement
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Letters from 3 State of California agencies confirming National
Park Service has primary management jurisdiction of oyster
operations in Drakes Estero



RECEIWVED
State of California - The Resources Agency ARNQbLg]WAEI}ZE GGER, Governor
tind} 13 _25 01! .
DEPARTMENT OF FISH AND GAME Hationa
OFFICE OF THE GENERAL COUNSEL ot
1416 Ninth Street Hf/lo a7
Sacramento, CA 95814 g
http:/ /www.dfg.ca.gov UPT. i
(916) 654-3821 SCIENCE
42 SPEC. PR, USES
020k AW ENFORC.
May 15, 2007 28T HES.
RANGE CONS.
Mr. Don Neubacher, Superintendent FIRE MGT.
Point Reyes National Seashore INTERP.
Point Reyes Station, California 94956 CULY. RES.
MAINT.
Re: Drake's Bay Oyster Company 3 CONTRACTING
PERSONNEL
Dear Superintendent Neubacher: ODGET
>TCENTRAL FILES

The purpose of this letter is to memorialize the position of the Department of Fish and
Game (Department) regarding the lease status of the above-referenced mariculture .
operation at Drakes Estero, within the Point Reyes National Seashore (PRNS). For the
reasons discussed below, we conclude that the mariculture operation in question is
properly within the primary management authority of the PRNS, not the Department.

By way of review, the leasing of state water bottoms at Drakes Estero dates to at least
1934. In 1965, the California Legislature granted to the United States, subject to certain
limitations, “all of the right, title, and interest.. .to all of the tide and submerged lands or
other lands beneath navigable waters” situated within the boundaries of the PRNS
(Chapter 983, Statutes of 1965). The tidelands and submerged lands encompassed by
this legislative grant include the leased state water bottoms. Consistent with article 1,
section 25 of the California Constitution, this conveyance carried a reservation of the
right to fish in the waters overlying these lands. Although the right to fish extends to
both commercial and sport fishing, it does not extend to aquaculture operations.
Regardless of whether its purpose is commercial or recreational, fishing involves the
take of public trust resources and is therefore distinct from aquaculture, which is an
agricultural activity involving the cultivation and harvest of private property (Fish and
Game Code §§ 17, 15001, 15002, 15402). In November 1972, the Johnson Oyster
Company (Johnson) conveyed its property to the United States, subject to a reservation
of occupancy and use in the grant deed, which provided:

“Upon expiration of the reserved term, a special use permit may be issued
for the continued occupancy of the property...provided, however, that
such permit will run concurrently with and will terminate upon the
expiration of State water bottom allotments assigned to the Vendor. Any
permit for continued use will be issued in accordance with National Park
Services regulations in effect at the time the reservation expires.”

The reservation specifies a 40-year term and additionally requires, among other things,

that Johnson comply with all applicable health and safety laws, and all rules and
regulations of the National Park Service. This reservation expires in November 2012.

Conserving California’s Wildlife Since 1870




DRAKES ESTERO MARICULTURE

After that time, aquaculture operations must continue subject to a special use permit
that would run concurrently with, and would terminate upon, the expiration of the
assigned State water bottom allotments. Since such allotments are subject to a
maximum lease term of 25 years, both the grantor and grantee apparently contemplated
that the state water bottom leases then in effect could be renewed, and this was in fact
done in 1979. In June 2004, the Fish and Game Commission (Commission) renewed
the state water bottom lease for an additional twenty-five years, contingent on this
reservation, and also required Johnson to comply “with all rules and regulations now or
hereinafter promulgated by any governmental agency having authority by law...” In
March 2005, the Commission authorized the assignment of the state water bottom lease
to Johnson'’s successor, Drakes Bay Oyster Company.

The 2004 lease renewal is expressly contingent upon the aquaculture facility’s
compliance with the 1972 grant reservation and, after its expiration, with any special use
permit that PRNS may issue in its discretion. The reservation requires compliance with
all applicable health and safety laws and, specifically, with all rules and regulations of
the National Park Service. Conversely, the renewal imposes an additional requirement
of compliance with all other applicable laws, which reasonably includes those of the
National Park Service and of PRNS in particular. For these reasons, we believe the-
mariculture operation in Drakes Estero is properly within the primary management
authority of the PRNS, not the Department.

Should you or any of your staff require any additional assistance, please contact Senior
Staff Counsel Joseph Milton, Office of the General Counsel, at (916) 654-5336 or
imilton@dfg.ca.gov.

Sincerely
Clorg o
~RYAN BRODDRIC

I

Director

cc: Mr. Ralph Mihan, Office of the Solicitor
U.S. Department of the Interior

Mr. Joseph Milton, Senior Staff Counsel
Department of Fish and Game
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March 25, 2008

The Honorable Jared Huffman
Assemblymember, Sixth District
Post Oftice Box 942849

State Capltol Building

Sacramente, Callfomia 84248-0008

Re: Drakes Bay Ovstar Farm
Dear Assamblymember Huffman:

The purpose of this fetier is 1o =xplain the position of the Department of Fizh and
Game (Department) regarding the angoing Issues betwaen the Drakes Bay
Oyster Farm and the Point Rayes Natlonal Seashore (PRNS). The Department
Office of the Genaral Counsel has provided the following discussion.

By way of review, in 1966 the Legisiature granted to the United States certain
tide and submerged lands in Drakes Esterg for the PRNS. This grant contains a
ressrvatian of “the public rght to fish" on the granted lands, consistent with article
1, sestion 25 of tha California Constitution, and Includes the area used by the
oyster farm-under two state water bottom leases, In November 1972, the prior
owner of the oyster farm convayad his property to tha Uhited States, subject to a
regervation of acoypancy and yse in the grant deed,” By its tarms, the
reservation expected the state water bottom leases to continue wntil the 30-year
term expired in 2012, after which the oyster farm would operate under a special
use permnit from PRNS that would run concurrently for remalnder of the laases.
Since the leases were:subject to a maximum term of 25 years, the argreemant
anticipated that the ledses could and would be renewead, and this in fact was
done by the Fish and Game Commisslon (Commission) in 1879. The leases
were renewed again Iri 2004, but made contingent upon compliance with the
1972 reservation and, after its expiration, with any PRNS special use parmit. In
1976, the Point RevesWildemess Act designated over 25,000 acres as
wildemess, and another 8003 acres as“'potential wildemess,” The oyster farm
lies within this latter area.

In 2006, the PRNS queetioned how “the publis right to fish® raservation In the
1965 tidelands grant affected the status of the state water bottom leases.? In

'rha State of Caltfornia was nat a party to this transaction; it is unknown whether it was -
jagally roviewed by the Unlted States Department of the interior, Office of the Sdlicitor,

*Much has been made of comespondenca in 1965 and 1966 by then-Department Director
W.T. Shannen, staling that tha ayster fam s covered by "the right 1o fish” reservation. The two

Conserving California’s Wildlife Since 1870
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May 2007, the Department concludéd that since fishing was distinet from
aquaculture, it was not subject to this tidelands grant reservation, Since both the
1072 grant reservation and the 2004 state water bottam leasa renewal require
compliance with all rules and regulations of the Natlonal Park Service, the
Department concluded that “primary management authority” for the oyster farm
Lo lies with the PRNS. However, given the context of the original quastion, this

. conclusion properly refers only to primary management authority over the state

. water bottoms that are the subject of the leases and not to any other aspect of

the aguaculture operation. The 1965 legislative grant did not create an area of
exclusive federal jurisdiction, and the oystar farm continues to ba subject to
ongoing Department mmanagement, overaight, end enforcement. 2

Three considerations are evident here. First, the Fish and Game Code expressly
designates aquaculture as a form of agriculture” and distinguishes it from
commercial fishing.* Such a distinction is apparent in statutes pre~dating the
1965 grant.® Further, aquaculiure Involves the culture and harvesting of animals
thét are private proparty while fishing involves the parmitted take of fish that are
part of the public trust.” A eorollary to this sacond consideration is that “the right

lattera are brief, general, and conclusary, However, while the link batween the raservation and
ongoing state authority iz lagsily incormest, the letters comactly assert coneurrent jurisdiction over
the oyster farm. This is consistant with the Depxrtmeant's May 2007 conclysion that the PRNS
has "primary managemernt authorily” over tha state water bottoma that are the subject of the

. leasas, as wal| 25 the concRusiona [n this leter, Saa A8 Tooinets 3, below.

- *This ingludes the payment of taxes and Téas, facility registration, ragulation of

i aquaculiure products, facliity Inspections, stocking of aquatic organisms, brook stock acquisition,

o disaase pontrol, and importation of aquatic plants and animals.

Fish and Geme Cade § 17. This 1982 provision codiflaa the leng-standing concepts of
comimon Iaw(m,qwmimv- City of Los Angeles (1942) 51 Cal.App.2d 161 [a farm im a tact of
land devoted to agricultursl. purposes)); ordinary dictionary meaning (to farm is “to grow or
eultivata |n quantity <shslifith>" (Websters Naw Collegiste Dictlanary 450 (8th #d. 1991)); 2 farm
is " tract of waler reserved for the artificial cultivation of somu aquatic food; as an oysler farm™
{emphagis sdded) (Webster's Third New International Dictionary 824 (1961)); and usaga of trade
(Callfornta Aquaculture Atsoclation =k Jwww.ca I as
[mlaslona:ulsment oblectiva is to "assura tha recoghition of aquaculhire as agriculture™]).

Fizh and Gama Code § 15000{(=). Tha commaercial tax on aysters iz also separate from
the wm;nercial fishing tax on mollusks. See Fish and Game Code §§ 8051, 18408.7.

S84 0.0, Fish ang Game Code of 1233 5§ 815, 820 [distinguishing culdvation of oysier
beds fro;n fisning].

Fish and Gama Code § 15001. Ses also Fish and Game Code §5 45 [defining figh], 68
[defining take); soe aluo § 15 [defining. ongiing]. Thesa pravisions darive from Fish and Game
Code of 1933, § 2. This analysis is consisient with that in Pazolt v. Director of Division of Marine
Eizhiriez (1994) 831 N.E.2d 547, 572-573 whare tha court stated that aquacultura is =
eantemporary method of farming shielifish” and *Is not fshing. nor can itlegitimataly be
considerad a 'natural derivative’ of tha public’s right to fish,”




idooaso05

06/04/2009 11:34 FAXI 9163192196 Assembly WPW Committee
08/04/2009 08:39 FAX 9183132108 ASSEMBLYMEMBER HUFFMAN Booas004
05/2%/2009 14:35 FAX 415 4739 27123 ASSEMBLYMEMBER HUFFMAN + HUFFMAN-SAC @oo4/005
‘v4sNE/2008 15:00 FAX 91683192108 ASSEMNBLYMEMBER HUFFMAN = 00 IA023/004
Aszamblymember Huffman
March 25, 2008
Page 3

GO/l i,

=

10 fish” over tidelands is a public right and cannot be exclusive,® By contrast, a
state water bottom lease confers on a person the private rqht 10 exclusively
cultivate and harvest aquatic e/ganisms in the leased area,” Vhile the Fish and
Game Code guarantees the right of public access over the leased areas for
reasonable. public trust uses, Including fishing,'® we do not believe aquaculturists
would agree that “the right to fish” authorizes the publle to take thelr cultivated
products.”  Finally, while "the right to fish” secures public access to state [ands
that are compatible with fishing, /t does not authorize fishing on those lands' and
conters on the public no right they did not already have.!” The provision is
properly raad in connection with (now) article 4, section 20 of tha Callifornia
Constitution, which allows the Legislature to delegate to the Commissian such
powers relsiting to the protection and propagation of fish and game as it sees fit.**
It is this provision, not “the publi¢ right to fish,” which authorizes the leasing of
state water bottoms for aquaculture. The irrelevancy of “the public right to fish™ to
the future of the oysterfarm Is underscored by two additianal factual
considerations. First, the exisling state water botiom leases are contingent upon
the 30-year reservation of usa and occupancy which, after it expires, requires a
special use permit. If the oyster farm does not receive a special use permit to
operate beyond 2012, a material condition of the lease ranewals will not have
been mat, Thia situation would be the same evan If the underlying tidelands had
naver been grantad 1o the Unlted States. Sacond, it cannot be ¢contested that
the 1965 legislative grant and “the public right to fish” only applles to the
tidelands, not the adjacent terrestrial areas upon which the oyster farm is
physically dependent, and which are part of the potential wilderness designation.

In July 2007, the Department attended a meeting with United States Senator
Diane Feinsteln and representatives of the oyster farm, the NPS, and the Coastal
Commission. The NPS agreed to work with the oyster farm for a special use
permit o continue operations through 2012, and all participants recognized that
the future of the oyster fanm after 2012 deperxs on the cutcome of the wildness
area designation. The Dapartment stands ready to work with all stakeholders in
providing the requisite biological and program expertise on any proposed action

sRacific Steam Whaling Co. v, Alaska Packers' Asenciation (1003) 138 Csi. 632, 638,
‘Flg-h @#nd Game Codae §15402; see also Fish and Gama Code of 1933 § 815,
|l1"“F|s.\‘: and Game Code §15411.
In fact, the taking of such arganisms without lawful entitement constitutes theft. See
Fish and Game Code § 15002; 286 also Flsh and Game Code of 1233 § 821 [raquiring ¢onsent
o pﬂrm:amun of awner/occuplar of the land).

In re Quinn (1973) 35 Cal App.3d 473; State v. San Lula Obispo Sportsman’s

) 22 Cal.2d 440,

(1978
Paladinl v. Superior Court (1918) 178 Cal, 389, 372; Callfornia Gillnetters Association v.

menms} 30 Cal.App.4th 1148, 1184,
{1814) 24 Cal_ App. 339,
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invoiving the oyster farm te help mova this situation to a final resolution,
However, for the reasons discussed above, the reservation of “the right to fish™ in
the 1985 tidelands grant is clearly inapplicable to this situation. We hope this
Fesponds fo your concerns. Should you ar any of your staff require any
additional assistance, please contact Senior Staff Counsel Joseph Milion, Office
of tha Gengral Counsel, at (916) 854-53386 [Imiton@dfg.ca.gov].

Sinceraly,
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Mr. Michael Greenberg
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PAUL D. THAYER, Executive Officer
(916) 574-1800  Fax (916) 574-1810

California Relay Service TDD Phone 1-800-735-2929 .

Voice Phone 1-800-735-2922

Thank you for taking the time to meet with me and my staff about oyster farming
at Drake’s Estero. It was a pleasure to meet you, the Lunneys and Mr. Wigert. We
understand your concerns that there is a potential for the National Park Service to end
oyster farming in Drake's Bay in the near future or in 2012 when Mr. Lunney’s
occupancy rights terminate under federal legislation creating the National Seashore.

We have reviewed land conveyances made by the Office of the Surveyor
General and the Legislature as they pertain to the tide and submerged lands of the
Estero and have concluded that they have conveyed out all of the State’s real property
interest except the mineral estate. This leaves the Commission with no jurisdiction over
the bed of the Estero and precludes us from taking any action.

Secondly, we have taken a look at the constitutional “right to fish” reserved in the
1965 legislative grant. It is our belief that this reservation addresses fishing in the sense
of taking or capturing fish and that it does not deal with agquaculture which comes under
the jurisdiction of the Department of Fish and Game. It also apparent that the right to
fish is not an absolute one and that it is susceptible to reasonable regulation.

Unfortunately, then, | do not believe there is anything the State Lands
Commission can do o assist you in helping the Lunneys preserve their oyster farming
operations. If you believe we can be of assistance in other aspects, please feel free to

contact us.

Executive Officer

AYER
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January 13, 2011

Donna Wieting, Acting Director

Office of Ocean and Coastal Resource Management
National Oceanic & Atmospheric Administration
1305 East-West Highway (N/ORM3)

Silver Spring, Maryland 20910

Kevin Lunny

Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, California 94937

Cicely Muldoon, Superintendent
Point Reyes National Seashore
Point Reyes Station, California 94956

RE: National Park Service Special Use Permit Application by Drakes Bay Oyster
Company for Aquaculture Operations in Drakes Estero, Point Reyes National
Seashore

Dear Addressees:

This letter responds to the December 1, 2010, letter from Drakes Bay Oyster Company (DBOC)
to the National Oceanic and Atmospheric Administration (NOAA) and Office of Ocean and
Coastal Resource Management (OCRM) and its supporting attachment from Dr. Corey Goodman
dated November 23, 2010. These two documents contain a variety of assertions regarding the
legal, procedural, and scientific merits of the California Coastal Commission’s (Commission)
November 10, 2010 request to obtain permission from OCRM to proceed with federal
consistency review of a proposed ten year authorization for commercial shellfish aquaculture
operations in the Drakes Estero portion of the Point Reyes National Seashore. While many of
these assertions are not relevant to OCRM’s consideration of the Commission’s request, for the
sake of factual accuracy, we have made an effort to respond to each of the points raised in these
documents. Several of these responses are included below and the remainders are provided in a
supplementary attachment to this letter.

DBOC’s letter obscures the only issue before OCRM at this time, which is whether the coastal
effects of DBOC’s proposed activity are reasonably foreseeable. The CZMA’s implementing
regulations state that “[t]he sole basis for the Director’s approval or disapproval of the State
agency’s request will relate to whether the proposed activity’s coastal effects are reasonably
foreseeable.” 15 C.F.R. § 930.54(c) (emphasis added). Nothing in PL 111-88 changes or
supersedes this requirement. Public Law 111-88 is aimed solely at clarifying the scope of the
Secretary of Interior’s (Secretary) authority and does not address OCRM'’s authority under the
CZMA. Even if DBOC is correct that PL 111-88 would allow the Secretary to issue an SUP
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over an objection to DBOC’s consistency certification, that is an issue for the Secretary,
Commission and DBOC to address if such a circumstance arises. At least two things would need
to happen for this to even be an issue: the Commission would need to object to DBOC’s
consistency certification, and the Secretary would need to exercise his discretion to issue an
SUP. Itis pure speculation at this time whether either of these events would occur, and the
potential for such an outcome is not a sufficient basis on which to ignore the regulatory language
laying out the sole basis for OCRM'’s decision regarding the Commission’s request.

With regard to the substance of OCRM’s review, as discussed in more detail below, the evidence
clearly shows that DBOC’s current operations have coastal effects,’ so it is reasonably
foreseeable that new authorization for DBOC to engage in ten years of commercial shellfish
mariculture operations will have coastal effects. Even the primary report on which DBOC relies,
Shellfish Mariculture in Drake’s Estero, Point Reyes National Seashore, California,
acknowledges these effects. It states: “[0]yster mariculture necessarily has ecological
consequences in Drake’s Estero.”? (emphasis added). This report, and others discussed below
and in the attachment, show that DBOC’s activities currently have coastal effects. Thus, under
the relevant federal regulations, NOAA should approve the Commission’s request to perform
federal consistency review in this case because coastal effects from the new proposed ten year
authorization are reasonably foreseeable.

Scientific Basis for Commission Request

As noted in both the Commission and DBOC letters, the standard of review for OCRM’s
consideration of the Commission’s request and the foundation upon which the Commission’s
request is based, relates to “whether the proposed activity’s coastal effects are reasonably
foreseeable.®” In this case, the proposed activity is a new authorization for shellfish mariculture
in Drakes Estero for ten years, beginning on November 30, 2012. As noted repeatedly by the
DBOC letter and Goodman attachment, the report titled Shellfish Mariculture in Drakes Estero,
Point Reyes National Seashore, California, produced by the National Research Council’s
Committee on Best Practices for Shellfish Mariculture and the Effects of Commercial Activities
in Drakes Estero, provides a wealth of information regarding the current DBOC commercial
mariculture operation. Commission staff did not reference or cite this report in our November
10, 2010, request letter because we made an effort to base that letter on peer-reviewed, primary
source materials as much as possible. With the exception of a few references to more general
reports and memoranda that provide a summary of some relevant papers and studies, the 50+
citations included in our previous letter are predominately to direct scientific research and
journal publications. We readily acknowledge that the National Research Council (NRC) report
contains pertinent discussions that OCRM may wish to draw upon in its consideration of the

! The California Coastal Management Program, most notably, the enforceable policies of Chapter Three of the
California Coastal Act, establishes a standard for the determination of coastal effects. Several of these policies
require protection of marine resources, habitat, and water quality. Pub. Res. Code 88 30230 and 30231.

2 National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 2.

%15 C.F.R. § 930.54(c).
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Commission’s request. We have therefore attached to this letter the 70 initial pages of this report
that were omitted from the excerpt included with DBOC’s letter.* These initial sections of the
report provide a much more detailed and thorough discussion of the ecological implications of
shellfish mariculture in Drakes Estero than the selective summary included with DBOC’s recent
letter, and in many cases, the complete discussion more appropriately describes the current,
potential, and foreseeable coastal effects resulting from DBOC’s operation. Although we have
concerns regarding some of the assumptions underlying portions of the NRC report’s analysis
and conclusions, as discussed further below and in the attachment to this letter, we fully support
many of the report’s findings and have provided in the body of this letter a discussion of the
NRC report as it relates to the Commission’s request.

One of the more relevant findings to the question of whether coastal effects are reasonably
foreseeable from a new, ten year authorization of DBOC’s operation is included in a primary
opening statement of the NRC report:

Oyster mariculture necessarily has ecological consequences in Drakes Estero as in other
lagoons and estuaries, the magnitude and significance of which vary with the intensity of
the culturing operation. These effects derive from two different sources: the presence of

and biological activity of the oysters, and the activities of the culturists.’

This concept is described further in another more recent report published by the National
Academy of Sciences (NAS) in 2010, titled, Ecosystem Concepts for Sustainable Bivalve
Mariculture, which states in its introduction that “[c]ulturing of suspension-feeding bivalves has
effects on the plants, animals, biogeochemical processes, food webs, and habitats of estuarine
and coastal ocean ecosystems.”® This 2010 NAS report also includes a table listing the potential
problems and resulting impacts associated with bivalve mariculture, most of which are noted and
discussed in the Commission’s November 10, 2010, request letter to OCRM. An excerpt of this
table is included below:

Potential Problem Impact
Excessive localized organic loading Low oxygen (hypoxia) in sediments and loss
to sediments via biodeposits from of benthic biota

bivalve mariculture

Decreased planktonic biomass by Shift planktonic composition; reduce
overstocking turbidity allowing greater light penetration

* The entire report may be found online: http://www.mmc.gov/drakes_estero/pdfs/inas_shellfish_mariculutre.pdi

> National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 2.

® Committee on Best Practices for Shellfish Mariculture and the Effects of Commercial Activities in Drakes Estero,
Pt. Reyes National Seashore, California. 2010. Ecosystem Concepts for Sustainable Bivalve Mariculture, National
Academies of Science. 180 pp. Page 4


http://www.mmc.gov/drakes_estero/pdfs/nas_shellfish_mariculutre.pdf
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Introduction and transmission of
disease organisms

Establishment of breeding populations
of nonnative bivalves introduced through
culture

Spread of nonnative species associated

and hence more benthic plant production;
deprive native suspension feeders of food

Large losses of cultured bivalves;
transmission of disease to native species
with possible biodiversity losses and
reduction in wild stocks of bivalves

Loss of native biodiversity resulting from
competition, predation, and habitat
modification

Loss of native biodiversity resulting from

with mariculture competition, predation, and habitat

modification

Overfishing, depleted stocks, and habitat
degradation and loss

Reduction in seafood supply
Food web changes and biodiversity loss

Disturbance of birds, marine mammals, and

marine turtles
7

Displacement of native species and/or
Predation on cultured stock

In other words, the commercial shellfish mariculture operation in Drakes Estero, by its very
nature, currently has actual and potential coastal effects. It is therefore clear that these effects
would be “reasonably foreseeable” if a new ten year Special Use Permit were issued to DBOC,
as proposed.

Harbor Seals

As noted in the NRC report, “[t]he activities of the oyster culturists can disturb wildlife such as
harbor seals, which are of particular concern because they use the estero for resting, mating,
pupping, suckling, molting, foraging, and sheltering from oceanic predators.”® This statement
closely matches the conclusion reached by Commission staff in the Commission request letter to
OCRM, which states: “Human activities associated with shellfish aquaculture within Drakes
Estero have the potential to cause disturbances to the resident harbor seal population.” In this
letter, Commission staff also notes that:

For example, the operation of motorized watercraft and the placement, maintenance, and
retrieval of bottom culture shellfish bags, if carried out in close proximity to harbor seal

" Ibid. Pages 6-8.

8 National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 3.
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haul-out sites and intertidal sandbars, may cause seals in these areas to alter their
behavior, flush towards the water, and/or flush into the water.’

The detailed discussion on page 49 of the NRC report also closely matches this conclusion
reached by Commission staff. It states, in part:

Some oyster rack and oyster bag areas within Drakes Estero are located within 500 m of
sand flats used by harbor seals as haul-out sites. Based upon the findings in the studies
outlined above and the informal observations of biologists who study seals, visits to these
areas by oyster farm workers can be expected to lead to the short-term disturbance of
any seals using these haul-out areas at the time. Depending on visibility and wind
conditions, disturbance may also occur at greater distances. Furthermore, the work by
Brasseur and Reijnders (2001) suggests that seals could be disturbed before they come
ashore if boats pass through haul-out areas at high tide. (emphasis added)°

The Goodman attachment specifically questioned these exact conclusions made by Commission
staff, despite their support in the NRC report. Goodman used these conclusions as examples to
support his allegations of “false claims against DBOC” and “false science” that is being spread
by the Commission. Clearly, these allegations are unwarranted and inappropriate, as the
conclusions drawn by Commission staff are the same as those in the report on which Goodman
relies. Goodman also went on to call into question the Commission staff’s reference to Becker et
al. (2009), alleging that “Becker et al., 2009, your citation #49, is seriously flawed.”*!
Commission staff notes that Becker et al. (2009) has undergone both an internal and external
peer review process as well as an extensive evaluation in the NRC report, none of which has
suggested that this scientific publication is seriously flawed. Further, similar to the discussion
included in our supplementary attachment to this letter regarding the NPS report, Drakes Estero:
A Sheltered Wilderness Estuary, though aspects of Becker et al. (2009) have been debated, none
of this debate has focused on the aspect of this publication that is relevant to its citation by
Commission staff, namely, the potential for human activities in close proximity to hauled-out
marine mammals to result in disturbances to these animals.

Eelgrass

In our request letter to OCRM of November 10, 2010, Commission staff details many of the
ecological functions of eelgrass meadows as a means of demonstrating the importance of this
coastal resource. Our letter also describes several ways in which the current shellfish
mariculture operation appears to be affecting eelgrass in Drakes Estero. The Commission has
long considered the potential or actual loss, disturbance, removal, and/or degradation of eelgrass

° Becker, B.H., D.T. Press, S.G. Allen. 2009. Modeling the effects of EI Nino, density dependence, and disturbance
on harbor seals (Phoca vitulina) counts in Drakes Estero population, California: 1997-2007. Marine Mammal
Science, 25(1): 1-18. 19 pp.

19 National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 49.

' Goodman, C. Letter to Executive Director of the California Coastal Commission, November 23, 2010. Page 6.
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and eelgrass habitat to be coastal effects. As noted in our letter, coastal effects to eelgrass appear
to be resulting from the current DBOC operation, and a variety of first-hand observations,
photographic documentation, and scientific research supports this conclusion. These effects
appear to have resulted from three main factors: (1) the operation of outboard motor driven
vessels in eelgrass meadows; (2) shading from oyster racks and hanging culture; and (3) habitat
loss and displacement resulting from the presence of mariculture structures, equipment, and
debris in eelgrass habitat. Because a new ten year authorization of commercial shellfish
mariculture activities in Drakes Estero would involve the continuation of all three of these
factors, Commission staff finds coastal effects to eelgrass to be reasonably foreseeable from the
proposed activity.

Contrary to Dr. Goodman’s allegations that Commission staff’s eelgrass discussion (summarized
above) represents “false science” that was “refuted by the [NRC] report in 2009,” *2 we find the
actual observations and conclusions of the NRC report to completely support the analysis
included in our letter. For example, with regard to the disturbance and loss of eelgrass from
motorized vessels, the NRC report notes:

A secondary impact to eelgrass arises from damage by boat propellers; scars or
disturbance tracks are visually documented in aerial photos of Drakes Estero (total area
with scars loosely quantified to be about 50 acres; NPS GIS Map, July 27, 2007). The
committee infers that these scars were caused by DBOC boats because the scars are
located near the site of rack deployment and are aligned in the direction that leads from
or to those racks. In addition, all other motorboats were excluded from Drakes Estero
upon passage of the Point Reyes Wilderness Act of 1976. This photograph was thus taken
in 2007 and is therefore indicative of current impacts of mariculture boating activities.*®

In other words, the NRC report found that in 2007, the DBOC mariculture operation disturbed
roughly 50 acres of eelgrass and that this disturbance is “indicative of current impact of
mariculture boating activities.”** This is clearly evidence of a current coastal effect of the
current DBOC operation.

With regard to shading effects of the mariculture equipment on eelgrass habitat, the NRC report
again supports Commission staff’s discussion:

Perhaps the most relevant to off-bottom rack-and-line culture—the dominant form of
oyster culture in Drakes Estero—is work conducted by Everett et al. (1995) in Coos Bay,
Oregon. This study demonstrated complete absence of eelgrass directly under oyster
racks and lines, presumably due to shading and sediment erosion (10-15 cm at the base
of the structure). The absence of eelgrass immediately beneath racks in Drakes Estero (as

12 Goodman, C. Letter to Executive Director of the California Coastal Commission, November 23, 2010. Page 4.

13 National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 33.

“ Ibid. Page 33.



Drakes Bay Oyster Company
January 13, 2011
Page 7

reported by Harbin-Ireland [2004] and Wechsler [2004]) can therefore be reasonably
attributed to mariculture.™

Finally, with regard to habitat loss and displacement due to the presence of oyster mariculture
structures, equipment, and debris, the opening phrase of the NRC report’s eelgrass discussion
appears to be especially relevant: “Shellfish mariculture and eelgrass compete directly for
space...”*® The NRC report also summarizes recent research carried out on a similar mariculture
operation in Washington where “all culture methods were shown to result in decreased
production of eelgrass” and notes that “In Drakes Estero, the mariculture footprint is roughly 8
acres for racks predominately in areas of eelgrass...”*

Overall, as concluded in the NRC report, it appears that the 2007 level of mariculture operation
resulted in the degradation, disturbance, and/or loss of approximately 58 acres of eelgrass habitat
in Drakes Estero. Because the activities that resulted in these coastal effects would be carried
out if a ten year authorization were provided to DBOC in 2012, as proposed, Commission staff
believes that the proposed activity’s coastal effects are reasonably foreseeable.

While the NRC notes that 58 acres of eelgrass represent less than 8% of the total coverage of
eelgrass in the estero, we do not believe that a secondary evaluation of an impact’s magnitude in
proportion to a potentially greater level of impact is relevant to our conclusion regarding the
reasonable foreseeability of coastal effects that would result from the proposed activity.

Invasive Species

Neither the DBOC letter nor the Goodman attachment appear to dispute the reasonable
foreseeability of coastal effects resulting from the presence and spread of invasive species in
Drakes Estero. It is well established that invasive species and non-native species with the
potential to become invasive currently exist in Drakes Estero and are associated with the current
mariculture operation. The NRC report notes that “[t]he introduction of nonnative species can
result in dramatic environmental and economic impacts (Parker et al., 1999; Ruiz et al., 1999)”
and provides a thorough discussion on pages 50-56 that identifies a series of important questions
that need to be further studied to better inform the scope of current and future exotic species
related effects on Drakes Estero. The NRC report also describes the widespread presence of an
invasive tunicate, Didemnum vexillum, on mariculture equipment in Drakes Estero and notes that
“ID. vexillum]’s rapid growth and competitive over-topping abilities make it an ecological threat
to many native and nonnative invertebrate taxa...”*®

Recently published research on D. vexillum provides further support for the likelihood that a ten
year authorization of shellfish mariculture activities in Drakes Estero would result in coastal

'* |bid..Page 32.
'® |bid. Page 31.
7 1bid. Pages 32-33.

'8 |bid. Page 56.
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effects. Specifically, surveys of a D. vexillum invaded marine system in the north eastern U.S.
with similar characteristics to Drakes Estero suggest that this tunicate is able to successfully
colonize eelgrass meadows.*® This phenomenon has been observed several miles away in
Tomales Bay, as noted by the NRC report, and the New England case suggests that when space
is limited on artificial hard surfaces, eelgrass may provide suitable substrate for supporting D.
vexillum. As noted by Carman and Grunden, this is likely to result in adverse effects on eelgrass:

Attached tunicates probably block photosynthesis, release of seed, and natural
defoliation. Eelgrass serves as a juvenile shellfish and fish habitat and threats to it are of
concern by coastal managers and the fishing industry. The effect of D. vexillum
overgrowth of eelgrass, and the community dependent upon eelgrass, should be assessed
further because D. vexillum can negatively impact habitat such as is occurring on
Georges Bank (Valentine et al. 2007b). The use of eelgrass as a mechanism of transport
for D. vexillum may be contributing to its spread. The results of our study demonstrate
that D. vexillum is continuing to spread, occupying substrate not typically used, and
posing a threat to the protected species Z. marina.”

The abundance of D. vexillum observed by Commission staff to be growing on DBOC’s
mariculture equipment, infrastructure, and cultured shellfish suggests that the mariculture
operation may be the primary habitat for D. vexillum in Drakes Estero and thus a key reason for
its continued presence in this system. As the infestation of D. vexillum continues and additional
space for further D. vexillum expansion on these materials becomes scarcer, however, the
invasive tunicate may potentially begin to colonize other available substrate — namely eelgrass —
as suggested by the New England case and recent evidence in nearby Tomales Bay. DBOC may
also be further promoting the spread of D. vexillum through other aspects of its mariculture
operation as well. Currently, some initial washing and shucking activities occur on a dock
located both above the estero’s waters and along its shoreline. During these operations D.
vexillum and other epibiotic organisms are frequently collected and deposited into the estero
where they may be transported by currents and tides to eelgrass meadows and other locations. In
these ways, it is reasonably foreseeable that a new ten year authorization for DBOC’s
mariculture operation would facilitate the persistence and spread of D. vexillum in Drakes Estero,
a situation with the potential to also adversely affect eelgrass and thereby cause coastal effects.

Birds

The NRC report also provides a discussion of the potential effects of the current mariculture
operation on birds. Although little research on this topic is available and uncertainty exists
concerning specific effects on some species, as noted in the NRC report, “Oyster culture bags
placed on intertidal flats in Drakes Estero clearly prevent access by probing shorebirds to the
sediments beneath them, thereby removing typical foraging habitat for many species.”?* The

19 Carman, M.R. and D.W. Grunden. 2010. First occurrence of the invasive tunicate Didemnum vexillum in eelgrass
habitat. Aquatic Invasions 5(1): 23-29.

2 Ipid.

2! National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Page 58.
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report also provides support for this conclusion by referencing research carried out in nearby
Tomales Bay where “two of the most abundant shorebirds, dunlin and western sandpipers,
demonstrated significant avoidance of mariculture plots.”?* These conclusions closely mirror the
discussion of this issue included in our November 10, 2010, request letter to OCRM. Overall,
because the proposed ten year authorization of shellfish mariculture activities in Drakes Estero
would result in the placement of shellfish cultivation bags in intertidal flats (totaling
approximately 140 acres according to DBOC), Commission staff believes coastal effects,
including the loss of 140 acres of shorebird foraging habitat, are reasonably foreseeable.

Legal and Procedural Issues

Section 124 of Public Law111-88 Does Not Supersede the CZMA

As explained at the beginning of this letter, because OCRM should be simply evaluating whether
it is reasonably foreseeable that a new ten year authorization for commercial shellfish
mariculture in Drakes Estero will cause coastal effects, it is not necessary for OCRM to
determine the scope of the “notwithstanding” clause found in PL 111-88 when considering the
Commission’s request. A determination of PL 111-88’s scope, if necessary at all, would only
need to occur if the Commission objected to DBOC’s consistency certification and the Secretary
determined that he intended to exercise his discretion to issue an SUP. With that said, even if
this circumstance were to arise, PL 111-88 would not remove the Commission’s authority under
the CZMA.

PL 111-88 provides that “notwithstanding any other provision of law, the Secretary of the
Interior is authorized to issue a special use permit [to Drake’s Bay Oyster Company].” Pub. L.
111-88, § 124, 2009 H.R. 2996. DBOC argues that this language prevents the Commission from
even undertaking federal consistency review.?® Such a broad interpretation of this phrase,
however, is not warranted in this context. Courts have held that the phrase “notwithstanding any
other provision of law” must be construed by considering the statutory context within which it is
found, rather than construing it literally. Consejo de Desarrollo Economico de Mexicali v.
United States, 482 F.3d 1157, 1168 (9th Cir. 2006); Miccosukee Tribe of Indians v. U.S. Army
Corps, 619 F.3d 1289, 1298 (11th Cir. 2010). Moreover, courts limit the effect of such language
to that which is the “minimum” necessary to effect the “clear and manifest demonstration of
legislative intent.” Northwest Forest Resource Council v. Pilchuck Audubon Society, 97 F.3d
1161, 1166-67 (9th Cir. 1996) (citing E.P. Paup Co. v. Director, 999 F.2d 1341, 1348 (9th Cir.
1993).

Here, as DBOC acknowledges, the purpose of PL 111-88 was to address the National Park
Service’s concern that it was legally prohibited from issuing a new Special Use Permit (SUP) to
DBOC.* This is explained further on pages 2 and 3 of the attached NPS document, National
Park Service Clarification of Law, Policy, and Science on Drakes Estero, which notes that in
1976, Congress designated certain parts of Point Reyes National Seashore as wilderness and

%2 |bid. page 59 referencing Kelly et al. (1996).
%% Drakes Bay Oyster Company. Letter to NOAA and OCRM dated December 1, 2010.

2 |bid. Page 2.
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potential wilderness (PL 94-544 Oct. 18, 1976), including Drakes Estero, and the Congressional
report accompanying this legislation established that these lands would be “essentially managed
as wilderness” and that efforts would be made to “remove all obstacles to the eventual
conversion of these lands and waters to wilderness status.”? Because the mariculture operation
in Drakes Estero is the primary obstacle to the conversion of this area to wilderness status, NPS
interpreted this and other NPS and Point Reyes National Seashore laws and management policies
as a limit to their ability to authorize a new SUP. These were the concerns that gave rise to the
enactment of section 124 of PL 111-88. Given that the CZMA process had not even
commenced, much less concluded in a manner affecting issuance of an SUP, NPS’s position in
2009 that it could not issue an SUP was not based on a concern that application of the CZMA
would prevent it from issuing an SUP. The intent of PL 111-88 was to authorize the Secretary to
exercise his own authority to issue an SUP, regardless of the laws that NPS had already
identified that would prevent issuance of such a permit. In this context, the language of PL 111-
88 should not be read so broadly as to repeal unrelated federal laws, such as the CZMA.

Even ignoring the context in which PL 111-88 was passed, the language in PL 111-88 shows no
intent to supersede the CZMA. One context in which courts have interpreted “notwithstanding”
clauses to have a broader reach is when they are drafted in connection with language mandating
an agency take immediate action. For example, in Consejo, the plaintiffs had sued the
Department of Interior and Bureau of Land Management for, among other allegations, failing to
comply with the National Environmental Protection Act, the Endangered Species Act, the
Migratory Bird Treaty and the Settlement Act when the BLM pursued a project to line the All
American Canal. Consejo, 482 F.3d at 1168. Defendants claimed that those causes of action
were moot due to passage of the Tax Relief and Health Care Act of 2006 (2006 Act) stating: “...
[n]otwithstanding any other provision of law, upon the date of enactment of this Act, the
Secretary shall, without delay, carry out the All American Canal Lining Project” Id. at 1167.
This language mandated certain action to take place “without delay.” The court found that this
language requiring immediate action, coupled with the “notwithstanding any other provisions of
law” language, showed Congress’s intent that the project proceed without compliance with the
“usual course of administrative proceedings.” 1d. at 1169. It held that the 2006 Act rendered the
challenges under the cited environmental statutes moot, as compliance with the environmental
statutes would delay commencement of the project, which was what was specifically prohibited
in the 2006 Act.

Unlike Consejo, the plain language of PL 111-88 does not mandate any specific action be taken
nor does it require action by the Secretary within a given timeframe. It simply allows the
Secretary to take action and does not limit the information that the Secretary may consider when
deciding whether to take that action. It in no way prohibits normal regulatory review procedures,
including federal consistency review under the CZMA, from occurring. PL 111-88, therefore,
does not alter the legal standard for OCRM in reviewing the Commission’s request to conduct
consistency review of DBOC’s application for the SUP.

5 National Park Service. 2007. National Park Service Clarification of Law, Policy, and Science on Drakes Estero,
18 pp. Page 3 quoting House Report No. 94-1680.
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CZMA Procedures Should Still Apply, Even if PL 111-88 Overrides a Portion of the CZMA
Even if a court were to determine that the Secretary could exercise his discretion to issue an SUP
to DBOC over the Commission’s objection, it would not render the Commission’s review under
the CZMA moot. Thus, PL 111-88 does not conflict with and does not prevent application of the
procedures found in the CZMA, even if the ultimate outcome of the Commission’s review could
be ignored. The text of PL 111-88 deliberately does not direct or require the Secretary to take
any specific action; the original version of the bill would have required the Secretary to issue an
SUP, but the final version simply provides him with the authority to do so. It therefore merely
allows him to exercise his discretion to issue an SUP. Pub. L. 111-88, § 124. Under the CZMA,
the Commission is obligated to analyze a proposed activity’s consistency with California’s
Coastal Management Plan (CCMP). 16 U.S.C. 8§ 1456(c)(3)(A). After completing such an
analysis, the Commission could concur or object to DBOC’s certification of consistency with the
CCMP. Under either of these scenarios, the Commission’s conclusion regarding CCMP
consistency could inform the Secretary’s exercise of his discretion under PL 111-88. If the
Commission were to object to DBOC’s consistency certification, such an objection would still
provide the Secretary with valuable insight into California’s assessment of the proposed activity
and its consistency with the CCMP. Thus, even if PL 111-88 would allow the Secretary to issue
an SUP over the Commission’s objection, the Commission’s analysis of the proposed project
would not in itself be inconsistent with the language of PL 111-88. This aspect of the CZMA is
therefore not superseded by PL 111-88.

The Timing of the Commission’s Review Is Not Inconsistent with PL 111-88

DBOC also argues that there is a possibility that the Commission’s review of DBOC’s
consistency certification could delay the Secretary’s ability to issue the SUP. First, the argument
that the Commission’s review would not be completed prior to November 30, 2012, is highly
speculative, as evidenced by the very language used in DBOC'’s letter. It notes that it is “entirely
possible” that the Commission’s review could go beyond November 30, 2012, and that this
“could cause” a conflict with PL 111-88.?° Thus, DBOC would like OCRM to refuse to grant
the Commission’s request because there is a possibility that the Commission might not have
fulfilled its obligations under the CZMA prior to November 30, 2012. Moreover, since the
CZMA requires the Commission to act within 6 months of submittal of a consistency
certification, there is no reason to assume the Commission will not act in a timely manner.

Second, and more importantly, the language of PL 111-88 does not support the conclusion
DBOC urges OCRM to adopt. PL 111-88 does not require any action of the Secretary, much
less action by a certain date. It authorizes issuance of an SUP prior to November 30, 2012, but it
does not require action before that date. Pub. L. 111-88, 8 124. Congress has included temporal
requirements in similar provisions, but it did not do so here. See, e.g., Tax Relief and Health
Care Act of 2006 Pub. Law No. 109-432, 8 385(a), 120 Stat. 2922, (“[n]otwithstanding any other
provision of law, upon the date of enactment of this Act, the Secretary shall, without delay, carry
out the All American Canal Lining Project”); 1995 Supplemental Appropriations for Disaster
Assistance and Rescissions Act. Pub. L. No. 104-19, 8 2001(k), 109 Sta. 194, 240-47 (requiring
agency action with 45 days); and Omnibus Appropriations Act 2009, Pub. L. No. 111-8, 123
Stat. 524 (“the Army Corps of Engineers ... shall, notwithstanding any other provision of law,

% Drakes Bay Oyster Company. Letter to NOAA and OCRM dated December 1, 2010. Page 4.
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immediately and without further delay construct ... Alternative 3.2.2.a to U.S. Highway 41”).
Congress can, and has, required immediate action or action by a certain date, but it did not do so
in PL 111-88. Thus, there is nothing in PL 111-88 that would prevent the Commission from
undertaking consistency review on the basis that such review might take too long.

Marin County Local Coastal Program

DBOC’s recent letter includes claims that: (1) the Commission’s consistency review request to
OCRM contradicts the Marin County Local Coastal Program; (2) the Marin County Local
Coastal Program governs the shellfish mariculture operation; and (3) Section 30411(a) of the
California Coastal Act provides the California Fish and Game Department with primary
authority over mariculture operations under the Coastal Act. These claims are neither accurate
nor relevant to the Commission’s federal consistency review request.

The DBOC mariculture operation is located entirely within the federally owned lands and
tidelands of Point Reyes National Seashore. As noted in the Marin County Local Coastal
Program, “the federal Coastal Zone Management Act of 1972 provides that federal lands be
legally excluded from the coastal zone and thus exempt from a state’s coastal planning and
regulatory jurisdiction. However, the federal act also provides that federal activities within the
coastal zone boundary must be consistent with a state’s coastal zone management program.” '

For all of the California coast, except the San Francisco Bay, the Commission is the state agency
responsible for implementing the Coastal Zone Management Act (CZMA). The Commission is
responsible for reviewing proposed federal and federally authorized activities to assess their
consistency with the enforceable policies of the approved state coastal management program
(CCMP). To the extent that it has been incorporated into the CCMP, the Marin County LCP is
used solely as guidance. Therefore, Marin County’s LCP is not the standard of review for the
Commission’s consideration of whether the proposed activity is consistent with its coastal
management program. Any mariculture-related policies included in the Marin County Local
Coastal Program are provided for guidance purposes only.

The claim that Section 30411(a) of the California Coastal Act provides the California Fish and
Game Department with primary authority over mariculture operations is also misinformed. The
Commission has a long history of regulating mariculture activities throughout the state in
coordination with the California Department of Fish and Game and numerous other state and
federal resource agencies. Section 30411(a) of the Coastal Act specifies that “The Department
of Fish and Game and the Fish and Game Commission are the principle state agencies
responsible for the establishment and control of wildlife and fisheries management programs...”
The proposed continuance of commercial shellfish mariculture operation by DBOC for ten years
beginning in 2012 is neither a wildlife nor fishery management program. Section 30411(a) of
the Coastal Act therefore does not apply to these proposed activities.

DBOC Production Levels
Commission staff disagrees with the characterization of previous correspondence and the current
and maximum production levels described by DBOC in its recent letter. However, we do not

2" Marin County Community Development Agency. 2010. Marin County Local Coastal Program Unit 2 Land Use
Plan, 295 pp. Page 53 — Federal Parklands.
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find this discussion to be pertinent to the decision currently before OCRM or the substance of the
Commission’s request. We therefore propose to pursue this issue directly with DBOC. If,
however, OCRM finds this issue to be relevant or pertinent to its review, we would be happy to
provide a more detailed response.

Right to Fish

DBOC’s letter appears to suggest that shellfish cultivation is fishing. This assertion contradicts
both reason and fact. The relevant state and federal resource agencies are in agreement on this
point, as demonstrated by the attached letter from the Director of the California Department of
Fish and Game to the Superintendent of Point Reyes National Seashore which clearly states that:

Although the right to fish extends to both commercial and sport fishing, it does not extend
to aquaculture operations. Regardless of whether its purpose is commercial or
recreational, fishing involves the take of public trust resources and is therefore distinct
from aquaculture, which is an agricultural activity involving the cultivation and harvest
of private property (Fish and Game Code Sections 17, 15001, 15002, 15402).

This understanding is also reflected in the California Coastal Act which states in Section 30100.2
that “ ‘Aquaculture” means a form of agriculture as defined in Section 17 of the Fish and Game
Code...”

DBOC’s Existing National Park Service Authorizations

Commission staff also does not find the discussion included in DBOC’s letter regarding the
specific provisions of DBOC’s Reservation of Use and Occupancy to be relevant to the request
currently before OCRM. Even if DBOC is correct that continued operation of the oyster farm
was contemplated nearly forty years ago, such a lease renewal provision would not preclude the
Commission’s review of a federal agency’s renewal of such a lease.

Conclusion

As described above and in the attachment to this letter, we believe that the legal, procedural and
scientific assertions made by DBOC and its supporters do not provide compelling evidence that
the coastal effects resulting from the proposed ten year continuance of commercial shellfish
mariculture activities in Drakes Estero are not reasonably foreseeable. Commission staff is
therefore reiterating our request for permission to review this proposed activity.

Please call Deputy Director Alison Dettmer, at 415/ 904-5205 if you have any questions.
Sincerely,

A

PETER M. DOUGLAS
Executive Director

Attachments

cc: Dr. Jane Lubchenco, NOAA
David Kaiser, OCRM
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Report suggests public supports closing Drakes Bay oyster farm

By Rob Rogers
Marin Independent Journal
http://www.marinij.com/westmarin/ci 17297784

02/05/2011

A new National Park Service report suggests that public opinion opposes allowing the Drakes
Bay Oyster Co. to continue operating within the Point Reyes National Seashore beyond the
expiration of its permit in 2012.

Of the more than 4,000 comments the Park Service received between Oct. 8 and Nov. 26, 2010
— delivered by letter, by e-mail or in person at one of three Bay Area forums — 2,769
recommended against renewing the oyster farm's permit to operate within the national park. By
contrast, 813 recommended that the Park Service issue a new permit to the farm.

"We were happy to see that more than 75 percent of respondents sided with protection of
wilderness,"” said Neal Desal, associate director of the National Parks Conservation Association,
which has opposed a permit renewal for the oyster farm. "This strikes at the core values of our
national parks, about protecting wilderness and the public interest, not commercial interests."

Yet Park Service officials insist the quantity of support given to a particular point of view will be
only one of many factors they consider in evaluating the environmental impact of the oyster
farm.

"This gives us a sense of where the mood is right now. But it's not a vote," said Melanie Gunn,
an outreach coordinator for the National Park Service. "Of course people are interested in those
numbers, and it does give the stakeholders a sense of where people are right now. But (the
numbers) won't weigh the Park Service's decisions in any way."

A spokesman for the Drakes Bay Oyster Co. could not immediately be reached for comment.

The Park Service sought public comment on the oyster farm last fall as part of its two-year
environmental review of the Drakes Bay Oyster Co. The agency plans to complete its evaluation
of the farm's environmental benefits and challenges by July 2012, four months before the oyster
farm’s current special use permit expires.

Only 36.1 percent of the comments the Park Service received — about 1,503 — came from
California. Hundreds of others flowed in from other states and from overseas, with 254 arriving
from New York, 170 coming in from Florida and one delivered from Afghanistan.
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"I think the big message there is that while this may be an important local issue, it's also one that
takes place within a national park,” Gunn said. "A lot of Americans have strong feelings about
what goes on within their national parks."

Many of the comments focused on the concept of "wilderness"” intended by the 1976 Point Reyes
Wilderness Act, and whether the Park Service had the authority to renew the oyster farm's
permit.

"This long-standing wilderness designation should not be annulled by allowing private
commercial use of the area," declared one writer, designated Correspondent 3062 by the Park
Service. "The national park system is meant to preserve the area for itself and for all people, not
for businesses seeking private profit."

Others discussed the environmental, cultural or nutritional advantages to maintaining an active
aquaculture operation within the national seashore.

"Visitors to the business are educated in the unique way Drakes Bay Oyster Farm approaches
sustainable ocean agriculture,” wrote Correspondent 3792. "Without the business, many wouldn't
receive this information and understanding of the ecosystem's fragile nature and our (meaning
humankind's) responsibility towards preservation."

The National Park Service's Public Comment Analysis Report is available online at
WWWw.nps.gov/pore.
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Marin Voice: Why Point Reyes wilderness
matters -- here and nationally

By Amy Meyer
Guest op-ed column

http://www.marinij.com/opinion/ci 18596938

08/02/2011

SAVING Point Reyes National Seashore was built on the legacies of farsighted 19th-century
environmental heroes like Teddy Roosevelt and John Muir. As did his forebears, Marin's
wonderful congressman, Clem Miller, recognized that a broad area of Marin needed to become a
national park to preserve its natural heritage.

That happened in 1962.

Congress passed the Wilderness Act in 1964 to give diverse landscapes all around the United
States extra protection for their natural conditions. Central to "wilderness™ is the integrity of
habitat and of ecosystems functioning naturally, not subject to motorized, business, or
development activities. People's use of wilderness is secondary to respect for that sanctuary. It is
as far from commerce as you can get.

When people here studied the Wilderness Act, they saw that a large part of the seashore qualified
for this special protection.

One special area for the public was Drakes Estero, an estuary with such uniquely high habitat
and wildlife value that they declared its highest and best purpose should be a marine wilderness.

| was vice-chair of the federal advisory commission for the Golden Gate National Recreation
Area and the seashore when, in 1975 at a commission hearing, several hundred people supported
a big wilderness area and the commission voted its agreement with them. Our recommendation
to the Secretary of the Interior was accepted.

No one suggested that the Johnson Oyster Co. should receive any protection beyond the
humanitarian "grandfathering” of the remaining 36 years of operating rights. The public accepted
it would have to wait until Johnson's non-renewable operating rights expired in 2012 for nature,
not motorboats and non-native oysters, to be the heartbeat in the estero.
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The public has waited nearly four decades for rare marine wilderness protections to be
implemented there & an immense compromise in itself.

Everyone, from the National Park Service to the Sierra Club to legislators, understood that in
2012 Americans would be rewarded with the legacy feat of a protected marine wilderness area,
the only one on the West Coast.

Accordingly, in 1976, Congress designated 33,373 acres of Point Reyes National Seashore as
wilderness, including Drakes Estero as potential wilderness, with instructions to terminate the
commercial oyster operation once the rights expired.

The public didn't request and Congress didn't provide any special exemption for the oyster
company to operate past 2012.

What is particularly troubling to me is the potential damage to the National Wilderness
Preservation System if Interior Secretary Ken Salazar breaks the promise with present and future
generations by permitting the commercial use past its designated closure. It would be a betrayal
and sets a terrible precedent for the park service and the Department of Interior.

The "owners" of this national park and the designated wilderness are the people of the United
States, not the Drakes Bay Oyster Co.

This battle suggests that a promise of the Congress to the American people, whether for
wilderness designation or a national park, may be broken for any number of personal or
commercial reasons.

It is important to understand what wilderness means and to stand up for it. Wilderness is a way
of keeping alive the very origins of our place on our planet. The people of this part of Northern
California are rightly and admirably intent on doing the best they can for the environment.

They need to show that they understand that the environmental integrity of the Point Reyes
wilderness and prospective erosion of the entire national wilderness preservation system are at
stake in this confrontation.

Amy Meyer of San Francisco served as vice-chairwoman of the former federal advisory
commission for Golden Gate National Recreation Area and the Point Reyes National Seashore.



